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Hundreds of thousands of young men and women graduated from 
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declining. Currently, there are over 450,000 young people age 16-20 
who are unemployed: the unemployment rate for this age group is 
more than twice the national average. This high jobless ratio for the 
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J. Goldberg, the administration’s program would embrace three sepa- 
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COST OF LIVING—DOWN. The Consumer Price Index has been 
relatively stable for the past eight months. After holding firm at 127.5 for 
three consecutive months, the index for May dropped slightly to 127.4. The 
years 1947-1949 equal 100 on the index. 


The reduction stemmed from a decline of 0.4 per cent in average retail 
food prices and a slight decrease in the housing index. All other groups 
advanced. Used car prices led the field with a 2.1 per cent increase. 


Over-all, the Consumer Price Index registered an 0.9 per cent rise over 
May of 1960. Approximately 123,000 workers in the aluminum, metal con- 
tainer and aircraft industries will receive houriy increases in wages due to the 
cost-of-living escalator. Another 23,000 employees in the metal-working indus- 
try will lose an average of 1 cent an hour on the basis of the quarterly change. 

CONSUMER CREDIT—UP. In 
April, consumer credit outstanding one ans 
jumped $66 million over the March ww oe 
figure. The increase in April, 1960, 
was $1.1 billion. This year’s increase 
was entirely in the noninstallment area. 


GROSS NATIONAL PRODUCT 
—UP. Current estimates indicate that 
gross national product in constant 
(1960) prices declined about $5 billion 
in the first quarter of this year. wiaahle dh seks nes chedenslstsasBececehsasbabsanss 
However, June Morgan Guaranty 1958 1959 1960 1961 
Survey claims that GNP appears to 
have more than regained all the ground lost during the recession. Three 
factors have apparently led to GNP’s rebound: (a) a slowing in rate of inventory 
liquidation, (b) an increase in governmental spending and (c) some rise in 
consumer outlays. The Morgan survey predicts that GNP will hit a record 
high of $510 billion during the cur- 
rent quarter. In long-range calcula- _ sition potiors 
tions, it is estimated that business 45° [Qescsonal INCOME 
investment will begin an uptrend in no 
the latter half of the year, leading to Fh 
a possible Gross National Product of 
$520-525 billion by the fourth quarter. 


PERSONAL INCOME—UP. The 
seasonally adjusted annual rate for pogernnmnene) 
personal income increased $2.4 billion 
in May. Labor income reached an SE, CRS. Oe Maer wee 
all-time high of $287.8 billion to boost 1958 1959 "1960 1961 
the total personal income figure to 
$413.7 billion. The Bureau of Labor Statistics reported that factory workers’ 
spendable earnings and buying power also rose in May. Individuals saved 
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$5 billion in financial form during the first quarter, compared with $3.2 billion 
in the first quarter of 1960. 


INDUSTRIAL PRODUCTION— 
~y 1957 =100 UP. After reaching the trough of the 
TOTAL INDUSTRIAL PRODUCTION * recession in February, industrial pro- 
Sea duction has made a steady comeback. 
An increase of 3 per cent during the 
month of May enabled production to 
AWS reach 108 per cent of the 1957 average. 
Since February, production of ma- 
terials has risen 8 per cent and final 
products 4 per cent. Gains in pro- 
duction were widespread during May, 
with iron and steel output jumping by 
10 per cent over April. 


MANUFACTURING WAGES AND HOURS—UP. By the end of 
May, the workweek for employees in durable goods reached 40.2 hours. This 
increase enabled the workweek for all manufacturing industries to hit 39.8 
hours, the highest since early last summer. The Department of Labor esti- 
mated that 47.9 million people worked 35 or more hours per week out of a total 
of 59.3 million employed in nonagricultural industries. 
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Average hourly earnings rose slightly to $2.34 in May, an increase of 5 
cents per hour over May, 1960. The longer workweek boosted average weekly 
earnings to $92.66, an all-time high. The average for April had been $91.57. 
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STOCK PRICES—UP. The Securities and Exchange Commission’s 
composite list of 300 common stocks showed a somewhat higher average for 
May, but by mid-June, prices had leveled off. There has been little change 
in stock prices in recent weeks. Preliminary figures for June 2 show utility 
stocks leading the way, averaging 167.1 per cent of the index for 1957-1959. 
Trade, finance and service stocks also continued at an average of 150-plus per 
cent. Manufacturing stocks leveled off at 128.0, while mining stocks con- 
tinued to sell at less than the index price (averaging about 99). 
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CONSTRUCTION—UP. Outlays for both private and public construc- 
tion rose in May. The seasonally adjusted annual rate for private building 
was $39.3 billion, while public construction expenditures reached $17.2 billion. 
Total new construction expenditure was $56.5 billion, $1.2 billion higher 
than April. 


UNEMPLOYMENT—UNCHANGED. The seasonally adjusted unem- 
ployment rate remained just under 7 per cent, the level prevailing since last De- 
cember. However, employment in nonfarm establishments increased during 
May by 213,000: approximately 500,000 above the low reached in March, but 
over 700,000 below the prerecession high of July, 1960. Total employment, 
with agriculture included, jumped 1.1 million in May, the normal seasonal 
increase. 


The unemployment rate, unadjusted, was 6.7 per cent of the total labor 
force. The adjusted rate reached 6.9 per cent. 
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“It’s been pretty tough for us to find qualified science 
teachers, but | have managed to get an application from a 
qualified single man who has majors in mineralogy and 
geography. He will come on certain terms. One of them is 
that we require regular trips to Las Vegas as a condition 
to his teaching classes on desert vegetation and animal life.”’ 
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Structural Unemployment 
and Public Policy 


By SAR A. LEVITAN 


Structural unemployment is caused by changes in the structure of the 
economy which eliminate the need for certain types of workers. The 
author analyzes several of the theories advanced in recent months on 
structural unemployment. This paper was originally presented before the 
Tenth Annual Business Economists Conference at the University of Chicago 
on April 20. It was prepared before the Kennedy administration proposed 
legislation for the retraining of labor and subsidization of labor mobility. 
Mr. Levitan is a labor arbitrator and professorial lecturer at George 
Washington University. Opinions expressed are solely those of the author. 


NTIL RECENTLY, the use of the term structural unemploy- 

ment has been largely limited to technical discussions by the 
economic fraternity. The New Frontier has changed all that. Presi- 
dent Kennedy used the term at least twice in news conferences. Dis- 
cussions about the nature of structural unemployment have consequently 
appeared in newspaper stories and editorials, Congressional debates, 
and as the basis of a policy clash between the Council of Economic 
Advisers and the Federal Reserve Board concerning the appropriate 
policies the government should take to combat the creeping unem- 
ployment that has faced the nation during the past several years. 


The increased prominence of the term has, however, thrown very 
little light on the significance of structural unemployment in our 
economy. While economists have found it useful to distinguish be- 
tween seasonal, cyclical, frictional and structural unemployment, they 
have not devised techniques to measure with any precision the extent 
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to which each of these types of unem- 
ployment contribute to total forced 
idleness. The causes of unemploy- 
ment are complex and interrelated. 


Rise in Unemployment 


In terms of labor force flow, the 
rising level of unemployment during 
the past few years, as Murray Wernick 
of the Federal Reserve Board has 
pointed out, stems from two major 
developments: 

(1) Structural changes in employ- 
ment contributed to an absolute de- 
cline in the number of production and 
maintenance workers in manufactur- 
ing, mining and railroad industries. 

Since we last achieved a low of 3 
per cent unemployment in 1953, the 
number of production workers in 
manufacturing has declined from 14 
to less than 12 million. Mining and 
railroads have accounted for an addi- 
tional loss of 600,000 production jobs 
during the past eight years. The 
reasons for these declines are well 
known and need no repetition here. 

(2) An increasing number of inex- 
perienced additions to the labor force. 

During the past five years, the an- 
nual growth of the labor force aver- 
aged 850,000. Last year the increase 
in the labor force was about 1,000,000 
and the increase is expected to rise an 
additional 200,000 this year. In effect, 
assuming the same rate of productiv- 
ity increase and the same average 
workweek, the economy now must 
provide roughly 300,000-400,000 more 
new jobs a year than 1957 to maintain 
a stable unemployment level. As the 
Queen said to Alice in Wonderland, 
“... it takes all the running you can 
do, to keep in the same place. If you 
want to get somewhere else you must 
run at least twice as fast.” 


574 


Magnitude of Structural 
Unemployment 


Some economists have tried to esti- 
mate the magnitude of structural un- 
employment. In 1959, the Bureau of 
Labor Statistics stated in a report to 
the Joint Economic Committee that 
about 8 or 10 per cent of total em- 
ployment during relatively prosperous 
times is due to structural unemploy- 
ment. In the same month that the 
Joint Economic Committee released 
this report, a prominent manpower 
expert of the Department of Labor 
testified before the Senate Special 
Committee on Unemployment. He 
estimated that structural unemploy- 
ment accounted for a third of the total 
of unemployment during the same 
period. 


Dr. Emerson Schmidt of the United 
States Chamber of Commerce, testi- 
fying in April, 1961, before the House 


Subcommittee on Automation and 
Unemployment, placed structural un- 
employment as being at about 1 mil- 
lion. Professor Paul Samuelson, 
testifying before the same committee, 
despaired of estimating the exact size 
of structural unemployment. He stated 
that experience has shown that hard- 
core unemployment is not made of 
rock but ice and melts away when 
total demand expands. 

The New Frontier economists seem 
to downgrade the importance of struc- 
tural unemployment. Dr. Walter W. 
Heller, Chairman of the President’s 
Council of Economic Advisers, testi- 
fied recently (March 8, 1961) that 
“hard-core” or structural unemploy- 
ment has accounted for “only an in- 
significant fraction” in the rise of total 
unemployment since 1953. Chairman 
Heller’s testimony before the Joint 
Economic Committee seems to have 
implied that out of the current 6.9 
per cent unemployment, 2.9 is cyclical 
and the balance structural, cyclical 


and seasonal. He did not break down 
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the composition of the 4 per cent 
“normal” unemployment. 

In this presentation, the term 
“structural unemployment” will be 
related to forced idleness which re- 
mains a social and economic problem 
problem during upswings in total 
economic activity. Under this func- 
tional approach it becomes relatively 
sasy to identify where hard-core un- 
employment and underemployment is 
concentrated. 


(1) The Department of Labor clas- 
sifies labor markets of substantial and 
persistent unemployment; the key 
word here is “persistent.” The Labor 
Department criteria for designating 
“substantial and persistent” labor 
surplus markets is based upon the 
ratio of unemployment in these com- 
munities compared with the nation. 


Aceording to the Department of 
Labor there were about 100 labor 
markets where “substantial and per- 
sistent” unemployment existed in 
March of 1961. Total unemployment 
in these depressed labor market areas 
was in excess of 600,000, or 11 per 
cent of the total labor force in these 
communities. However, structural 
unemployment is by no means limited 
to these areas; nor is all unemploy- 
ment in the chronic labor surplus 
areas structural. 


Even before the beginning of the 
1957-1958 recession, unemployment in 
these areas was 6.7 per cent of the 
total labor force, compared with the 
It re- 
mains to be seen whether a reduction 


national average of 4 per cent. 


of national unemployment to the 4 
per cent level will be accompanied by 
a decline in unemployment in the 
chronic labor surplus areas to a lower 
level than that which existed in 1957. 
For that matter, it remains highly 
doubtful whether achieve 
again this 4 per cent level of unem- 
ployment within the immediate future. 


we will 
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(2) The social problem of unem- 
ployment is not limited to tctal idle- 
ness. Underemployment is also a 
manifestation of structural unemploy- 
ment. This type of unemployment is 
most common in rural areas. Secre- 
tary of Agriculture Orville Freeman 
recently estimated before the Stabili- 
zation Subcommittee of the Senate 
Banking and Currency Committee that 
underemployment in agriculture is 
equivalent to about 1 million full-time 
jobs. Agricultural underemployment is 
largely concentrated in the Southeast 
and is characterized by “40 acres and 
a mule.” In addition, the bulk of 
migratory farm labor constitutes an- 
other significant aspect of agricultural 
underemployment. 

Underemployment is not limited to 
agriculture. About 3 million persons 
are now working part-time because of 
economic reasons. Four years ago 
before the beginning of the 1957-58 
recession, the number of part-time em- 


ployed was 2 million. There is little 


published data about the geographic 
areas and industries in which part- 
time employment is concentrated. It 
is, however, reasonable to believe that 
the same industries and areas which 


suffer from chronic unemployment 
have also been victims of part-time 
employment. 

(3) The physically and mentally 
handicapped constitute another im- 
portant group of unemployed whose 
situation does not respond to the up- 
turn in business cycle. The problem 
here, of course, is one of personal 
handicap rather than total economic 
activity. Rehabilitation experts have 
estimated that there are about 2 mil- 
lion physically and mentally handi- 
capped persons in need of vocational 
rehabilitation in the United States. 
The economists have normally rele- 
gated the problems of this group to 
the social worker category and have 
paid little attention to the problems 
of the physically handicapped. The 
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limited work that has been done in 
this area, however, indicates that many 
of these physically handicapped in- 
dividuals can be rehabilitated to per- 
form full-time productive work. In 
order not to lose caste among eco- 
nomists, no more will be said about 
this subject. 


It seems, however, that even a brief 
review of structural employment can- 
not omit mention of the physically 
handicapped. 


Trend in Structural Unemployment 


The testimony of the Council of 
Economic Advisers before the Joint 
Economic Committee in March, 1961, 
has touched off a debate whether 
structural unemployment has been 
rising in the United States. Walter 
W. Heller, speaking for the council, 
insisted that structural unemploy- 
ment is not increasing, and that creep- 
ing unemployment during the past 
few years has been a function of in- 
adequate demand. In the words of 
the council: 


“There is little evidence that cur- 
rent unemployment is unusually con- 
centrated in particular compartments 
of the labor force, whether age, sex, 
color, marital status, or education. 
Nor can the current level of unem- 
ployment be attributed to certain in- 
dustry or occupation groups. There 
is little evidence that current unem- 
ployment is primarily a result of un- 
favorable changes in the labor force. 
The evidence is that our high overall 
rate of unemployment comes from 
higher unemployment—rates group by 
group, category by category, throughout 
the labor force.” 

The evidence presented by the council, 
however, is not convincing and begs 
more questions than it answers. Its 
data, like a bikini suit, are very in- 
teresting in what they reveal—but 
what they conceal is essential. 
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(1) The council asserts that there 
has not been any significant variation 
in the relative rise of unemployment 
by major occupational groups. The 
council fails, however, to include the 
rise in part-time employment. There 
is strong reason to believe that part- 
time employment for economic reasons 
has risen most significantly in those 
occupations where unemployment has 
been highest, among the groups clas- 
sified as operatives and _ laborers. 
Moreover, the data used by the coun- 
cil are based on broad occupational 
groups which may not be too mean- 
ingful. 

Even if the data presented by the 
council are to be taken at face value, 
the analysis in terms of percentage 
rise in unemployment is completely 
inadequate. For example, the council 
data show that between 1957 and 
1960 unemployment among profes- 
sional, technical and kindred workers 
has risen more than that of operatives 
and laborers; the respective percent- 
age rise was 40, 32 and 30. These 
data are presented as conclusive proof 
that the rise in unemployment was 
spread equally among all major occu- 
pational groups and consequently is 
the product of cyclical rather than 
structural developments. 


An analysis of the actual rise in 


unemployment for the same three 
occupational groups shows that un- 
employment during the three years 
rose five per thousand (from 12 to 17) 
for the professional group, 17 per 
thousand (from 63 to 80) for the 
operatives, and 31 per thousand (from 
94 to 125) for laborers. On this basis 
it would be more appropriate to conclude 
that unemployment among laborers 
rose twice as much as among oper- 
atives and six times as much as among 
professional employees, and thus that 
the rise in rate of unemployment was 
far from equal among major occupa- 
tional groups. 
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Increase in Unemployment by Selected 
Major Occupational Groups Between 
1957 and 1960 

Unemployment 
per thousand 
Rise 1957 
Occupational group 1957 1960 to 1960 
Total or . 43 56 13 


Professional, technical 
and kindred workers. .12 5 


Operatives and kindred 
| ere 17 


Laborers Tare, 31 





The occupational unemployment 
data are also of doubtful value to sup- 
port the council’s thesis that struc- 
tural unemployment has not increased. 
These unemployment data are based 
upon the last job held by the unem- 
ployed person. Thus, a railroad em- 
ployee laid off in 1957 may have had 
one or more jobs between 1957 and 
1960. In the latter year he would, 
therefore, show up as an unemployed 
service worker. These occupational 
changes are in part reflected in the 
absolute rises in unemployment of the 
semiskilled and unskilled groups 
shown above. 


(2) It would be reasonable to ex- 
pect that Negro unemployment would 
rise when the economy experiences an 
increase in structural unemployment. 
The council asserts that this did not 
happen, since Negro unemployment 
remained roughly a fifth of total un- 
employment in both years. But here 
again an examination of the rise of 
white and Negro unemployment dur- 
ing the three years reveals that unem- 
ployment among white persons rose 
by 11 per thousand (from 3.9 to 5.0 
per cent) as compared with a rise of 
22 per thousand among Negroes (from 


8.0 to 10.2 per cent). 


(3) The council also makes the 
point that structural unemployment 
in major labor surplus areas has not 


increased relatively more than total 
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unemployment in the United States 
during the past eight years. In 1960, 
unemployment in 16 major chronic 
labor surplus areas was 81 per cent 
above the national average compared 
with 72 per cent in 1953. This is used 
as further evidence that structural 
unemployment has not increased dur- 
ing the past eight years. But an 
examination of the rise in unemploy- 
ment shows that for the nation as a 
whole unemployment between the 
two dates increased by 32 per thousand 
compared with 60 per thousand for 
the 16 depressed areas. 





Increase in Unemployment in 16 Major 
Depressed Areas and the Nation 
1953 and 1960 

Unemployment 
per thousand 
Increase 
May Nov. 1953 
1953 1960 to 1960 
Nation ao 57 32 
17 major labor surplus 
areas ee fee's ; 92 
gee teres 73 
Other 16 areas 103 





There were, however, 17 persistent 
major labor surplus areas in Novem- 
ber, 1960. Regretably for the CEA 
analysis, the experience of the largest 
area, Detroit, did not fit into this 
analysis. The council, therefore, sug- 
gested that Detroit be excluded from 
the comparisons analyzing the rise in 
unemployment in major areas of sub- 
stantial and persistent labor surplus. 
Contrary to the strange reasoning of 
the CEA, it would seem that the fact 
that one of our major industrial com- 
plexes has become, during the past 
few years, subject to persistent high 
level unemployment is a strong indi- 
cation that structural unemployment 
is actually rising in the United States. 


The controversy over the rise of 
structural unemployment is not a 
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mere exercise in the analysis and 
manipulation of statistics. It has 
signicant broader implications, as the 
clash between the Federal Reserve 
Board and the CEA indicates. 


The problems of structural unem- 
ployment may even be intensified in 
the years ahead. The U.S. Depart- 
ment of Labor manpower technicians 
have forecast that during the current 
decade 7.5 million young persons will 
enter the labor force without com- 
pleting high school education, includ- 
ing 2.5 million who will not even 
complete elementary school educa- 
tion. These inadequately prepared 
new entrants into the labor force will 
no doubt increase structural un- 
employment. 

Different policies and programs are 
needed to combat cyclical and struc- 
tural unemployment, although there 
is considerable interrelation between 
the types of unemployment. But an 
effective policy to reduce structural 


unemployment requires specially tailor- 
made programs in addition to an over- 
all expansion of demand. The National 
Planning Association commented on 
this point in a recent study entitled 
“The Rise of Chronic Unemployment” : 


“. . even if in a cyclical upswing 
chronic unemployment becomes some- 
what alleviated, this does not mean 
that its causes are being removed. 
It is a sobering fact that the recovery 
periods over the last ten years, far 
from solving the problems of chronic 
or structural unemployment, have 
mainly succeeded in masking its ex- 
tent and seriousness. Therefore, it is 
necessary to face up to the fact that 
the persistence of chronic unemploy- 
ment presents us with a specific prob- 
lem and separate measures to combat 
it will have to be devised in addition 
to the pursuit of anti-cyclical policies 
and those designed to support eco- 
nomic growth.” 


578 


A Program 


While the extent of structural un- 
employment and the question whether 
it is rising are debatable, there is 
little disagreement that structural 
unemployment is going to remain a 
pressing problem for the American 
economy in the 60’s. There is ample 
evidence that large sections of the 
labor force are not adjusting to our 
changing economic structure. A great 
many of the structurally unemployed 
are victims of technological change 
and economic progress. In this con- 
nection, John Stuart Mill’s utterance 
is worth recalling: “There cannot be 
a more legitimate object of the legis- 
lator’s care than the interests of those 
who are thus sacrificed to the gains 
of their fellow citizens and of pos- 
terity. 3 

Time will permit only discussion of 
needed programs bearing upon im- 
provements in the labor market struc- 
ture. A minimal federal program to 
reduce the future impact of struc- 
tural unemployment must deal with 
strengthening our employment serv- 
ice, expansion of retraining facilities, 
subsidization of labor mobility and, 
finally, aid to depressed areas. 


(1) Employment services. Improve- 
ment in labor market organization 
should provide better information re- 
garding labor market conditions and 
facilities to match job seekers with job 
openings. At present, the activities of 
most of our employment services are 
largely devoted to the payment of 
unemployment insurance benefits. As 
a matter of fact, in many cases the 
employment services are known as 
the unemployment offices. The em- 
ployment services must be upgraded 
so that employers will seek out these 
offices to register job openings. Nor- 
mally, local employment offices do not 
have information about job openings 
in other labor markets. Regional and 
national centers should be established 
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where information about job open- 
ings, special occupations and skills 
would be more widely disseminated. 
The counseling and guidance facili- 
ties of the employment service should 
also be expanded. The administration 
has already proposed programs along 
these lines. 


(2) Retraining facilities. Adult 
training and retraining facilities are 
extremely limited in the United States. 
The recent wide publicity given to 
the retraining program instituted by 
Armour Company is due to its unique- 
ness rather than its importance. Only 
a few states operate training facilities 
for adults. Such facilities should be 
expanded and integrated with existing 
educational facilities. Senator Clark 
of Pennsylvania has proposed legis- 
lation which would allocate $30 mil- 
lion to states on a matching basis for 
retraining of adults who have had five 
or more years experience in the labor 
force. Thus far, the administration 
has failed to comment on the merits 
of the bill because it has not as yet 
made any determination as to what 
approach it should take toward this 
new program. 


(3) Labor mobility. Congressional 
attention to aid distressed areas has 
been largely centered on bringing jobs 
to the communities. The question of 
geographic labor mobility has been 
virtually neglected. This “official neg- 
lect” is easily understandable. It is 
politically unattractive. Theoretically, 
moving on to greener pastures may 
seem a solution. In practice, however, 
it is of limited application. Experi- 
ence shows that workers, particularly 
older ones, have strong roots in their 
communities; distressed or not, they 
are at home. Migration to new areas 
is difficult for them, often impractical. 
Their skills, no longer wanted in their 
own communities, are equally useless 
in seeking jobs elsewhere. Workers 
who do venture forth and find work 
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often are the first victims of a down- 
turn in business. Their precarious 
hold on the new environment gone, 
they tend to return home, aggravat- 
ing anew the unemployment and re- 
lief problems in the depressed areas. 
Younger workers do tend to stay 
away; thus depleting the human re- 
sources in the depressed areas. In 
the last few years, with unemployment 
on the rise throughout the country, 
job opportunities for workers from 
depressed areas have declined sharply 
even in more prosperous communities. 


Nevertheless, the opportunity for 
many workers to find gainful employ- 
ment will depend on their willingness 
to move to communities where their 
labor and skills are needed. In some 
cases this may require subsidization 
of the worker to pay his cost of 
transportation and possibly initial 
subsistence. 


(4) Aid to depressed areas. Pas- 
sage of legislation in this area is 
imminent and since the problem of 
aid to depressed areas has been the 
basis for Congressional controversy 
or public debate during the past five 
years, this subject may deserve some 
special attention. 


As early as 1955, Senator Paul H. 
Douglas recognized that general pros- 
perity throughout the economy is not 
sufficient to rehabilitate chronic labor 
surplus areas and that a specially 
designed program is needed to help 


these areas. The Douglas program 
for these areas has been twice ap- 
proved by Congress and vetoed by the 
previous administration. The basic pur- 
pose of the legislation has never varied. 
It is to create jobs in distressed areas. 
Underlining the Douglas program is 
the assumption that outmigration does 
not offer an effective solution for the 
problems of the people residing in dis- 
stressed areas. 

Will it Work?—Now that Congress 
has approved the Douglas approach 
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to the problems of distressed areas, 
the question arises “Will it work?” 
Obviously, the funds allocated under 
the Area Redevelopment Bill (S. 1) 
are inadequate to provide the needed 
jobs in the chronic labor surplus areas 
which Douglas would rehabilitate. 
Assuming general economic recovery 
during 1961, it can still be safely pre- 
dicted that the problems of the chronic 
labor surplus areas will remain with us. 


In 1957, it was estimated that the 
then industrial labor surplus areas 
needed some 200,000 additional jobs 
to reduce unemployment to the 4 per 
cent level. Even an optimistic esti- 
mate of recovery in 1961 would leave 
the chronic labor surplus areas with 
a deficit of at least 300,000 jobs. Based 
on an average estimated investment 
of $15,000 per job, it would require a 
capital investment of over $2 billion, 
assuming a multiplier of two, to re- 
duce unemployment in the chronic 
labor surplus areas to 4 per cent. 
Roughly, land and buildings account 
for about a quarter of the costs, ma- 
chinery and equipment for a third and 
the balance would be needed for work- 
ing capital and other costs. The Area 
Redevelopment Bill would make avail- 
able to investors in labor surplus areas 
a maximum of 65 per cent of the 
funds needed for land and buiidings 
and machinery and equipment, but 
only in exceptional cases. To pro- 
vide the necessary 150,000 initial jobs 
would involve a federal outlay of about 
$400 million. Obviously, the Douglas 
program, therefore, does not provide 
the needed capital to rehabilitate dis- 
stressed areas. 

Crude as these estimates are about 
the job needs and capital investment 
of urban labor surplus areas, it is more 
difficult to guess the job deficits of low 
income rural areas where the major 
problem is one of underemployment. 

The Douglas bill provides $100 mil- 
lion in loans and $75 million grants 
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for improvements in the infrastruc- 
ture of chronically depressed com- 
munities. This also falls far short of 
satisfying the essential needs of hun- 
dreds of depressed industrial areas 
and low income rural areas. An effec- 
tive program for the development of 
the Appalachian region alone, our 
major depressed area, would require 
many times the funds appropriated by 
the Douglas program for the develop- 
ment of community facilities. 


However, Senator Douglas never 
claimed that his program offers a 
complete solution to the chronically 
depressed areas. He has defended this 
bill on the basis that it would pro- 
vide “seed capital” and needed initial 
stimulus to help communities to help 
themselves. 


Limited Objective—S. 1 should, 
therefore, be appraised on the basis 
of what its major proponent claims it 
might accomplish. It sees the govern- 
ment as a catalyst in helping develop 
a program which would aid depressed 
areas. Viewed in this framework, S. 1 
is a realistic approach to the problems 
which it attempts to attack. 


The $4.5 million that the bill allo- 
cates annually for technical assistance 
appears adequate to provide initial 
subsidies and develop a corps of ex- 
perts who will devise techniques which 
would stimulate communities to em- 
bark on the road of economic develop- 
ment and expansion. 


Similarly, the $4.5 million annual 
appropriation for retraining is ade- 
quate for the development of pilot 
facilities which would help develop 
means of retraining workers whose 
skills have become obsolete. The 
techniques developed under govern- 
ment auspices should encourage pri- 
vate companies unilaterally or through 
collective bargaining to supplement 
and multiply the resources allocated 
by the federal government for the re- 
training of workers. Some companies 
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and unions have already started to 
move along this direction. The Ar- 
mour Company has created a fund of 
$500,000 to help find jobs or retrain 
workers displaced by technological 
changes. The limited retraining ac- 
complishments under this plan point 
to the need for the development of 
techniques and additional facilities for 
the retraining of workers whose skills 
become a result of 
changing technology. 


obsolescent as 


The problem of finding productive 
work for workers displaced by tech- 
nological changes is, no doubt, go- 
ing to be a major issue in collective 
bargaining during the years ahead. 
Government pilot projects in this area 
should do a great deal to stimulate 
private industry to utilize the tech- 
niques developed by the government. 
Their impact would not be limited to 
depressed areas alone. 


The loans and grants provided for 
the development of infrastructure 
should stimulate companies to move 
to some of the depressed areas which 
they would not do in the absence of 
essential public facilities and because 
of the initial prohibitive costs to de- 
velop such facilities. The incentives 
provided by low interest loans should 
also help, on a limited basis, to induce 
the companies to expand in redevelop- 
ment areas designated under S. 1. 


The criticisms that the Douglas pro- 
gram would not help stimulate total 
economic activity, but is rather a 
measure of helping Paul by robbing 
Peter, is not convincing. Underlining 
this criticism is the assumption that 
there is a limited investment fund 
available for the development of new 
industries. There is no more basis for 
this theory than for the wage-fund 
theory, its popular predecessor of a 


century ago. One does not have to be 
a true Keynesian disciple to agree that 
there is something to the multiplier 
effect and acceleration principle. 
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First, the economy is better than the Ad- 
ministration wants to admit, and second, 
the specific proposals such as increasing 
the minimum wage and its coverage is 
self-defeating, as it will tend to worsen 
unemployment and increase the cost of 
living. — Senator Barry M. Goldwater. 





But, even if the total Douglas pro- 
gram makes sense within the limited 
framework, there is still the danger 
that it might fail due to practical diffi- 
culties of administration. Aid to de- 
pressed areas developed into a major 
political controversy as a result of the 
legislative battles during the past five 
years and the Presidential vetoes in 
1958 and 1960. Some supporters of 
the legislation have, on numerous oc- 
casions, made excessive claims for the 
blessings that the program would bring 
to depresse;l areas. No doubt, once 
the prograni is enacted, hundreds of 
communities will apply for aid to get 
in on the “pork barrel.” It will be most 
difficult for;the administrators of the 
program to, withstand the pressures 
that will accompany their requests 
for aid. One obvious “solution” un- 
der the circumstances would be to 
distribute the limited resources to all 
applicants. 

On the other hand, there will also 
be equally strong pressures on the ad- 
ministrators of the program to make 
it succeed, since they would have only 
a period of four years to show that 
the program is justified, assuming that 
the Senate-approved provision pre- 
vails. This limitation on the duration 
of the life of the program may en- 
courage the administrators to hus- 
band their funds carefully and to show 
that the program holds the promise 
that it will accomplish the task which 
it has been designed to perform. 

This presupposes general economic 
The chances that a limited 
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recovery. 





program to combat structural un- years will be a period of economic 
employment will be effective are di- recovery and growth. This wili be 
minished during a period of a recession. the time to chip away structural un- 
But there is strong evidence that we employment and to achieve a national 
have reached the bottom of the cur- goal of 3 per cent unemployment. 

rent recession and that the next few [The End] 








ORGANIZING THE UNORGANIZED 


The following is an excerpt from an AFL-CIO policy resolution 
on organizing the unorganized workers in America: 


“Organizing activities, apart from NLRB procedures, have added 
additional thousands, annually, to the rolls of our unions. The result 
is that since merger one million members have been added to the 
family of AFL-CIO unions. (This increase has, of course, been offset 
by the membership loss resulting from expulsion from AFL-CIO of 
unions whose leadership refused to adhere to its ethical practices code, 
from the recent economic recession, and from the greater relative 
increase in the size of the work force in comparison with the percent- 
age of union membership.) Experience of the last two years proves 
that AFL-CIO has staying power sufficiently durable to overcome 
almost any outside obstacle or attack. Jurisdictional contention must 
be supplanted by fraternal cooperation in organizing efforts. Recog- 
nition of this fact was given frank expression by the unions attending 
the AFL-CIO Organizing Conference in January of this year. Exten- 
sion of those expressions into the organizing field is the next, neces- 
sary step. It is essential that one other factor be recognized, and 
acted on. Organizing today requires more time, more organizers and 
more expenditures than at any prior time. Future organizing circum- 
stances will make this more apparent. Now therefore, be it 


“RESOLVED, (1) The aims and values of American unions, as a 
force for progress in society, are as valid today as they have ever been. 
(2) The trade union movement holds the promise of a brighter future 
for each and every worker in the form of higher living standards, 
greater security on the job, and a firm voice in the determination of 
working conditions. (3) The AFL-CIO and its affiliated unions hereby 
pledge themselves to intensify their organizing efforts to enroll as 
union members all workers in all industries, crafts, and services in all 
sections of the country. (4) In the face of the massive assault upon 
organized labor, AFL-CIO and all its affiliates will explore every 
means to eradicate jurisdictional disputes and develop the spirit of 
fraternal cooperation that is a requisite for trade union survival.” 
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The Tempering Conservative 


By JOSEPH B. WOLLENBERGER 





The author makes a case for retaining a National Labor Relations 
Board member whose political philosophy is conservative. Mr. 
Wollenberger, formerly legal assistant to NLRB member Philip Ray 
Rodgers, is now a member of the labor reiations staff of the New 
Jersey Zinc Company and a member of the New York bar. 





HEREVER A REFEREE may be found, there will also be found 

those who disagree with him. And those who agree with him to- 
day may form the bulk of the opposition tomorrow, depending upon 
the treatment accorded their particular persuasions. 


In accordance with the Wagner, Taft-Hartley and Landrum- 
Griffin Acts, the National Labor Relations Board serves as the 
“referee” in the field of labor-management relations. During the re- 
cent Republican administration in Washington, labor was heard to 
cry, “foul, the NLRB is business-minded.” It is almost certain that, 
during the course of the current Democrat administration, business 
interests will find the board to be “labor-minded.” There is little 
difficulty in explaining this situation: The President is empowered 
to appoint new members of the board to replace those members whose 
five-year terms have expired; and the President will most often ap- 
point to board membership persons whose labor-management relations 
philosophies do not stray far from his own or far from the philosophy 
of the particular interests who backed his candidacy and contributed 
to his ‘support in the subsequent election. 


As the Eisenhower administration reached its latter stages, the 
NLRB was comprised of Chairman Boyd Leedom and Members Philip 
Ray Rodgers, Joseph Alton Jenkins, Stephen S. Bean and John H. 
Fanning. These were the men who representatives of labor labeled 
a “conservative board.” It is not my purpose to refute this claim al- 
though it is my belief that the majority of these men are not conserva- 
tives. Chairman (now Member) Leedom and Members Jenkins and 
Bean’ were, in my opinion, middle-of-the-roaders between the right 
and the left with, perhaps, Member Jenkins veering somewhat to the 
right of the other two. Member Fanning is a liberal who has, in a 
great many cases, dissented from the majority opinion where the 
majority (of the board or panel) has decided in favor of the so-called 








1 Member Kimball, an Eisenhower recess ap- President Kennedy) after Member Bean's retire- 
pointee (whose nomination was withdrawn by ment, can also be considered in this group. 
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management viewpoint. There re- 
mains to be mentioned Member 
Rodgers who is the ultra-conservative 
when compared with the other Board 
members. One indication, and there 
are many others, of the extent of Rod- 
gers’ conservative philosophy is that 
he consistently maintains that man- 
agement has the right to lock out its 
employees in the same manner as 
labor has the right to strike. He 
stresses the fact that there is nothing 
in any of the applicable statutes, by 
way of a prohibition express or im- 
plied, which deprives the employer of 
the right to lock out. In fact, accord- 
ing to Rodgers, lockouts are specifi- 
cally contemplated under Taft-Hartley, 
as in Section 8(d) (4), and yet no pro- 
hibition was included in the Act. 


The board’s personnel has changed 
since the advent of the Kennedy ad- 
ministration. It may be expected that 
the new chairman, Frank McCulloch, 
and the new member, former San 
Francisco Regional Director Gerald 
Brown, will, along with Member 
Fanning, form a new, more liberal 
majority. Member Leedom will re- 
main in the middle-of-the-road. Mem- 
ber Rodgers will be the lone true 
conservative voice in labor-manage- 
ment relations in the early 1960's. 
Taking into consideration the fact 
that this is a Democrat administra- 
tion, I feel that the board is currently 
constituted in the best possible man- 
ner. There is present, at least, a di- 
versity in philosophy in this field of 
law. 


It will be remembered that it was 
President Eisenhower who appointed 
Member Fanning, a liberal, to the 
board. The administration at that 
time evidently realized the need for 


a balance in philosophies, the need to 
have all viewpoints represented in 
such an important field. Member 
Fanning’s voice was often heard in 
outcry against those decisions in which 
he did not believe. Perhaps his dis- 
sent was of no practical import at the 
time inasmuch as the board majority 
formulates the nation’s labor policies. 
Nevertheless, his voice was heard, 
and no attempt was made by the ad- 
ministration to lower the volume. 


I urge the present administration to 
follow in this wise practice. While it 
has within its powers, when Member 
Rodgers’ term expires, the right to 
appoint a board member whose per- 
suasions are better aligned with the 
interests of the government as presently 
constituted, and, perhaps, even to cre- 
ate a five-member majority, is it not 
in the best interests of labor-manage- 
ment relations to keep the minority 
voice in a place where it can still be 
heard, where it can be utilized to 
temper the thoughts of some, to high- 
light some of the pitfalls which might 
otherwise be overlooked and to ex- 
press, in effect, the thoughts of a very 
important sector of our nation’s econ- 
omy?’ This is the position Member 
Fanning has held until recently. This 
is the position Member Rodgers now 
holds. It is hoped that he, or some- 
one of similar bent, will be allowed 
to continue in this position. 

In all instances, he will actively 
carry out, as a full participant, the 
duties of a board member. In some 
instances, he will serve 
“shadow cabinet.” In any instance, 
the tempering conservative is a neces- 
sity if all sides of all questions are to 


be heard. [The End] 


also as a 


A survey conducted by the Polaroid Company of Cambridge, Massachusetts, indicates 
that sick leave plans do not encourage absenteeism. The survey found that firms 
paying sickness benefits have an absentee rate of 3.3, compared with 3.9 for com- 


panies with no benefit program. 
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Union Security in Canada 
By MICHAEL DUDRA 





The author, professor of economics at Saint Francis College, Loretto, Pennsylvania, 
wishes to express his appreciation for the information received from the Canadian 
Department of Labor, as well as from the Canadian Chamber of Commerce, 
the Canadian Manufacturers’ Association and the Canadian union federations. 





HE CONTROVERSY over the union shop versus the right-to- 
work laws in this country definitely warrants—in the opinion of 
the author—comparative studies aiming at- the exploration of the 
question of voluntary versus compulsory uni‘ynism in other countries. 
Our knowledge in this field is still rather }imited. The first three 
articles in our professional literature dealing with this question cov- 


ered Europe in general and two of the Euyopean countries in par- 
ticular. Recently, the author of these lines wrote an article on the 
statutory regulation of union security in the 20 Latin American 
countries.” And this is about all that has been written on this impor- 
tant topic from the comparative standpoint. 

We even hardly know how this controversial question has been 
handled just across our northern border, in Canada. The present 
article proposes to close this gap by examining the legal provisions 
pertaining to union security in Canada and by describing the iypes and 
the extent of union security practiced by our neighbors to the north. 
We hope that the article will bring out some illuminating similarities 
and differences in handling this perplexing problem in our two 
countries. 

At the outset, it should be stated that the pattern of labor- 
management relations is in general rather sijnilar in our country and 
in Canada, The organized labor movement in Canada is relatively 
about as strong and almost as old as its counterpart in the United 
States. At the beginning of 1959, the Canadian unions had 1,459,000 
members, or about 33 per cent of the number of nonagricultural 
workers in the country. This total was divided mainly (85 per cent 





‘Arthur Lenhoff, “The Problem of Compulsory Unionism in Europe,” 
(winter 1956, pp. 18-42); Jean T. McKelvey, “The Closed Shop Controversy in 
Postwar Britain,” /ndustrial and Labor Relations Review, (July, 1954, pp. 550-574); 
Michael Dudra, “The Swiss System of Union Security,” 10 LaBor Law JourRNal 
165 (March, 1959). In addition, we should mention Kurt Braun, “The Right 
to Organize and Its Limits” (Washington, D. C., The Brookings Institution, 
1950), in which the author relates the experience with voluntary versus compul- 
sory unionism in some selected European countries and compares it with the 
situation in the United States. 

? Michael Dudra, “The Statutory Regulation of Union Security in Latin 
America,” 11 LaBor LAw JourNAL 305 (April, 1960). 
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of organized labor) between the 
Canadian Labor Congress and the 
Canadian and Catholic Confederation 
of Labor; the rest belonged to inde- 
pendent unions.* According to the 
latest statistics available, the number 
of workers covered by 7,305 collective 
agreements, which were in effect in 
1956, was 1,638,017 or 38 per cent of 
the number of nonagricultural workers 
in Canada.* Most of the collective 
agreements (70 per cent to 80 per 
cent) are negotiated between indi- 
vidual union locals and individual em- 
ployers.® As we see, all the figures 
quoted above are approximately of 
the same relative magnitudes as the 
corresponding figures in the United 
States. 

The basic law regulating the labor- 
management relations in Canada, the 
federal Industrial Relations and Dis- 
putes Investigation Act of 1948,° and 
the provincial labor relations acts fol- 
low in general the pattern established 
by the Wagner Act of 1935 and the 
Taft-Hartley Act of 1947 in this 
country. They restate the rights of 
the Canadian workers to form unions, 
to bargain collectively, and to engage 
in any other regular union activities, 
including strikes, in pursuit of their 
occupational interests. At the same 
time, these laws compel the employ- 
ers to respect these rights by requir- 
ing them to bargain with majority 
unions, not to dominate unions, and 
not to discriminate against their em- 
ployees for union membership or ac- 


tivities. Thus, the positive freedom 
of association for workers, the right 
of the worker to belong to a-union of 
his choice, has been definitely estab- 
lished and protected in the Canadian 
labor legislation, similarly as in the 
labor legislation in the United States. 

The differences between the labor 
legislation of the United States and 
that of Canada begin with regard to 
the protection of the negative free- 
dom of association, that is, with re- 
gard to the right not to belong to a 
union. The Taft-Hartley Act of 1947 
restricted the power of unions to com- 
pel workers to belong to the contract- 
ing union under union security clauses 
in collective agreements. It elimi- 
nated the closed shop and preferen- 
tial hiring completely, and permitted 
only the union shop and the mainte- 
nance of membership, with actually 
only a nominal type of union mem- 
bership being permissible even in 
these two cases. In contrast to these 
restrictive provisions of the Taft- 
Hartley amendments to the Wagner 
Act, the Canadian labor legislation, 
with minor exceptions on the provin- 
cial level, still follows in this respect 
the old Wagner Act, under which all 
types of union security provisions in 
collective agreements were permis- 
sible, and no restrictions were placed 
on the check-off system. 

A more detailed examination of the 
pertaining provisions in the Canadian 
labor legislation will be the subject 
of the following section. 





* Department of Labor, Canada, Labor 
Organizations in Canada, 1959. The mem- 
bership of the Canadian and Catholic Con- 
federation of Labor has never mounted to 
more than 10 per cent of all union members 
in Canada, and it has been limited to pre- 
dominantly Catholic and French-speaking 


Quebec. See Stuart Jamieson, /ndustrial 
Relations in Canada (Cornell University Press, 
1957, p. 58). It is interesting to note that 
“the local and district branches of the 
AFL-CIO international unions provide the 
backbone of the Canadian labor movement. 
They alone account for more than one half 
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of all local unions and more than three fifths 
of all union members in Canada. Purely 
Canadian unions, both in and out of the 
Canadian Labor Congress, are for the most 
part only local or regional in scope and 
account for less than one fourth of total 
union membership” (work cited at footnote 
2, p. 62). 

* Labor Gazette (Ottawa, December, 1957, 
p. 1473 and following). 

* Stuart Jamieson, work cited at footnote 
3, p. 74. 

*Industrial Relations and Disputes In- 
vestigation Act, R. S. C. 1952, c. 152. 
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Legal Status 
of Union Security in Canada 


Federal legislation.—The federal In- 
dustrial Relations and Disputes In- 
vestigation Act’ provides summarily 
that: “Nothing in this Act prohibits 
the parties to a collective agreement 
from inserting in the collective agree- 
ment a provision requiring, as a con- 
dition of employment, membership in 
a specified trade union, or granting 
a preference of employment to mem- 
bers of a specified trade union.” Under 
this broad formulation, it is evident 
that all types of union security, that 
is, of compulsory union membership 
provided for in collective agreements, 
are legal under the federal legislation. 


According to the wording of the 
act, a worker may lose his job when- 
ever he fails to join or is expelled 
from the union having a collective 
agreement with a union security 
clause. The only exception to this 
general rule is that a worker cannot 
lose his job if he is expelled from the 
contracting union for being a member 
or for supporting another union. 
Section 6(2) of the act that: 
“No provision in a collective agree- 
ment requiring an employer to dis- 
charge an employee because such 
employee is or continues to be a 
member of, or engages in activities 
on behalf of a union other than a 
specified trade union is valid.” Thus 
under this legislation, the contracting 
union may compel a worker to join 
it if he wants to obtain or to hold a 


says 


job covered by a collective agreement 
with a union security clause, but it 
cannot penalize him by demanding 
his discharge for also belonging to or 
supporting another union of his free 
choice.® 

Unlike in the United States, where 
the check-off of union dues must be 
authorized in writing by each indi- 
vidual worker, the federal labor leg- 
islation in Canada places no restrictions 
on the use of the check-off. Once an em- 
ployer and a union agree on a check- 
off, this arrangement is valid and binding 
on all employees subject to the pay- 
ment of union dues. 


It should be noted here that the 
coverage of the Industrial Relations 
and Disputes Investigation Act is 
much narrower than the coverage of 
the Wagner and the Taft-Hartley 
Acts. Under the the 
Canadian Supreme Court, the author- 
ity of the Dominion government in 
labor-management relations is limited 
to a few, clearly interprovincial or 
1ational industries—such as “naviga- 
tion, shipping, interprovincial railways, 
canals, telegraphs, interprovincial and 
international steamship lines and fer- 
ries, aerodromes and air transporta- 
tion, radio broadcasting stations,” and 
a few other industries. The total em- 
ployment in these establishments 
amounts to only about 5 per cent of 
Canada’s nonagricultural labor force.® 
The remaining 95 per cent of the 
labor force are covered by the indus- 
trial relations acts of the ten Cana- 


decisions of 





* Act cited at footnote 6, sec. 6(1). 

*At least this is the intent of the Act. 
Actually, the Supreme Court of British 
Columbia recently refused to protect a 
worker who was discharged from his job 
after having been expelled from the con- 
tracting union for such “dual unionism.” 
Although the court clearly recognized the 
intent of the pertaining provision of the 
Act, it nevertheless found it advisable to 
nullify the actual intent of the Act on cer- 
tain technical grounds, which could be used 
by other unions trying to evade the per- 
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taining legal provision. See /Jurak et al. v 
Cunningham et al. Labor Gazette (April, 
1960, p. 372); (1960), 21 D. L. R. (2d), Part 
1, p. 58. Under the Taft-Hartley Act, a 
worker covered by a union shop agreement 
cannot lose his job for “dual unionism”; he 
can be discharged only for not paying dues 
to the contracting union. 

*For a more detailed description of the 
coverage of the Act, see The Industrial Re- 
lations and Disputes Investigation Act, cited 
at footnote 6, sec, 53-55, 





dian provinces, to the examination of 
which we are now turning. 


Provincial legislation.—The provin- 
cial labor relations acts follow in gen- 
eral the pattern established by the 
federal Industrial Relations and Dis- 
putes Investigation Act, although in 
recent years some provinces amended 
their labor legislation along the re- 
strictive lines resembling the corre- 
sponding provisions in our Taft- 
Hartley Act. Nothing as drastic as 
our right-to-work laws have been 
passed in Canada, but nevertheless 
certain restrictions have been placed 
on the unions’ freedom to negotiate 
union security clauses in collective 
agreements in a few provinces. 


Four provinces—Alberta,”® British 
Columbia,** New Brunswick,” and 
Nova Scotia **—have substantially the 
same provisions in intent and effect 
as the federal act. That is, compul- 
sory union membership as a condi- 
tion of employment is left entirely to 
the free area of collective bargaining ; 
union security clauses in collective 
agreements, making a job dependent 
on union membership in one way or 
another, are perfectiy legal in these 
provinces.** 


In Manitoba, union security clauses 
are in general permitted, with one 
minor qualification. The pertaining 
provision in the Manitoba Act ** reads 
as follows: “Nothing in this Act pro- 
hibits the parties to a collective agree- 


ment from inserting in the collective 
agreement a provision requiring, as a 
condition of obtaining employment, 
membership in a specified trade union, 
or granting a preference of employ- 
ment to members of a specified trade 
union.” According to the interpre- 
tation of the Canadian Department of 
Labor, the words “as a condition of 
obtaining employment” rather than 
“as a condition of employment” would 
seem to mean that a union security 
clause in an agreement may not im- 
pose on an employee in the bargain- 
ing unit at the time the agreement is 
entered into, who is not at that time 
a member of the union, any require- 
ment to join the union, but new em- 
ployees may be required to do so.*® 
The protection of workers against 
discharge for “dual unionism” is as- 
sured by Section 6(3) of the act. 


Until 1960 the Act of Newfound- 
land ** contained a provision identical 
to Section 6 of the federal act, permit- 
ting all types of union security with- 
out any restrictions. An amendment 
passed in that year changes this pro- 
vision to the extent that, “notwith- 
standing any provision in an agree- 
ment, an employer may employ a 
person who is otherwise qualified for 
employment and who has applied for 
membership in the union but has 
been refused membership by the 
union.” (1960, c. 58.)?8 Section 5(2) 
of the act protects workers against 
discharge for “dual unionism.” 





*” Alberta Labor Act, Part VMR. S. A. 
1955, c. 167, sec. 80(2). 

* Labor Relations Act, 1954, c. 17, sec. 8. 

* Labor Relations Act, R. S. N. B. 1952, c. 
124, sec. 5(1). 

* Trade Union Act, R. S. N. S. 
295, sec. 6. 

“The Acts of Alberta, British Columbia 
and New Brunswick specifically permit un- 
ion security clauses, while the Act of Nova 
Scotia does not prohibit such clauses; on the 
other hand, the Act of Nova Scotia (sec. 6), 
as well as the Act of New Brunswick (sec. 
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1954, c. 


5(2)), specifically protects workers against 
discharge for “dual unionism.” 

* Labor Relations Act, R. S. M. 1954, c. 
132, sec. 6(2). 

* A paper on union security in Canada 
prepared by the Legislation Branch of the 
Canadian Department of Labor (typed), 
August 12, 1960. 

* Labor Relations Act, R. S. N. 1952, c. 
258, sec. 5(1). 

* Quoted from the above-mentioned paper 
of the Department of Labor. 
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The Ontario Act” specifies that 
“the parties to a collective agreement 
may include in its provisions ; 
for requiring, as a condition of em- 
ployment, membership in the trade 
union that is a party to or is bound 
by the agreement, or granting a pref- 
erence of employment to members of 
such trade union, or requiring the 
payment of dues or contributions to 
such trade union.” Here we have an 
act that not only permits the regular 
union security clauses providing for 
compulsory union membership, but 
also specifically sanctions an arrange- 
ment under which those workers who 
do not wish to belong to the contract- 
ing union may be required to pay 
contributions to the union for the 
benefits and services rendered to them 
by the union under a collective agree- 
ment. This arrangement, which is 
also implicitly permitted under the 
federal act and the labor acts of the 
other provinces, is rather widely used 
in Canada and is known as the “Rand 
formula.” 


According to an amendment of 1960, 
this broad permissive power to nego- 
tiate union security clauses under the 
Ontario Act has been modified to the 
extent that, according to Section 
33(2), a discharge of an employee is 
not permissible if he is expelled from 
the contracting union, or if member- 
ship in the contracting union has been 
denied to him, because of his mem- 
bership in another union or because 
of his activity on behalf of another 
union or against the contracting union 
—unless this activity is unlawful or 
influenced by the employer. 


The Quebec Act *° states in general 
that employers and unions may nego- 


tiate agreements “respecting conditions 
of employment,” without specifically 
prohibiting any type of union secu- 
rity. Recently, the Supreme Court of 


Canada ruled in a Quebec case that 
a “Rand formula” type of union secu- 
rity is a “provision respecting condi- 


tions of employment” within the 
meaning of the Quebec legislation 
and thus perfectly legal.” 


The pertaining provision of the 
Saskatchewan Act * reads as follows: 
“provided that nothing in this Act 
precludes an employer from making 
an agreement with a trade union to 
require as a condition of employment 
membership in or maintenance of 
membership in such trade union or 
the selection of employees by or with 
the advice of a trade union or any 
other condition in regard to employ- 
ment, if such trade union has been 
designated or selected by a majority 
of employees in any such unit as their 
representative for the purpose of bar- 
gaining collectively.” The above sec- 
tion would indicate that an employer 
might be guilty of an unfair labor 
practice if he agreed to a clause pro- 
viding for compulsory union member- 
ship with a union that was not 
supported by the majority of the em- 
ployees in the bargaining unit—a re- 
striction which is found only in this 
province. 

On the other hand, the Saskatchewan 
Act is even more unique in requiring 
an employer to agree to a clause pro- 
viding for the maintenance of mem- 
bership for old employees and for the 
union shop for new employees in the 
case that the majority union requests 

clause. The exact wording of 
act is as follows (Sec. 27/1/): 


such 
the 





* Labor Relations Act, R. S. O. 1950, c. 
194, sec. 33(1). 

* Labor Relations Act, R. S. Q. 
162A. 

= Le Syndicat Catholique des Employés de 
Magasines de OQuebeck, Inc. v. La Compagnie 


1941, c. 


Union Security 


Paquet Limitee. Labor Gazette, 1959, p. 289; 
(1959) 18 D. L. R. (2d) 346. 

* Trade Union Act, R. S. S. 1953, c. 259, 
sec. 8(1)(e). 





“Upon the request of a trade union 
representing a majority of employees 
in any appropriate bargaining unit, 
the following clause shall be included 
in any collective bargaining agree- 
ment entered into between such trade 
union and the employer concerned 

Every employee who is now 
or ‘hereafter becomes a member of the 
union shall maintain his membership 
in the union as a condition of his 
employment, and every new employee 
whose employment commences here- 
after, shall, within thirty days after 
the commencement of his employ- 
ment, apply for and maintain mem- 
bership in the union as a condition of 
his employment.” 


The Prince Edward Island Act ** 
provides that: “No agreement between 
employer and employees or between 
employer and any trade union shall 
contain a closed shop contract.” Other 
types of union security are presum- 
ably permitted in this small, predom- 
inantly agricultural, province with 
some 100,000 inhabitants. 


So much for the legal provisions 
in the Canadian provinces pertaining 
to the question of compusory union- 
ism, and now just a few observations 
about the provincial legislation re- 
garding the question of check-off. 


As already stated, the federal act 
does not regulate the question of 
check-off in any way and leaves it 
completely to the free area of collec- 
tive bargaining. Nor does any of the 
provinces prohibit the check-off of 
union dues. However, most of the 
provincial legislation differs from the 
federal law in two respects. 


Only Manitoba, New Brunswick, 
Ontario and Quebec follow exactly 
the pattern, leaving the question of 
check-off to the discretion of the 
bargaining parties. The remaining six 
provinces—Alberta, British Columbia, 
Newfoundland, Nova Scotia, Prince 
Edward Island and Saskatchewan— 
regulate this question in a more de- 
tailed fashion. On the one hand, they 
place certain restrictions on the use 
of check-off, similar to those con- 
tained in the Taft-Hartley Act, re- 
quiring individual authorization for 
deductions of union dues. On the 
other hand, they require an employer 
to deduct union dues from employees’ 
wages under certain conditions. 


Extent and Types 
of Union Security in Canada 


As we have seen, the Canadian labor 
legislation is much more “liberal” than 
the corresponding provisions in our 
Taft-Hartley Act in permitting union 
security arrangements. Apart from 
some minor exceptions on the pro- 
vincial level, all possible union security 
clauses in collective agreements pro- 
viding for compulsory union member- 
ship, as well as for compulsory deduction 
of union dues, are permissible under 
the Canadian labor law. Accordingly, 
we find in Canada the types of union 
security and the check-off arrangements 
which are unlawful and consequently 
nonexistent in this country at the 
present time. The following table 
gives us a general survey of the ex- 
tent and the types of union security 
in Canada, based on a government 
study made in 1956 (the latest avail- 
able). 





* Trade Union Act, R. S. P. E. I. 1951, c. 
164, sec. 3(2). 

* These conditions vary in the individual 
provinces; a check-off is compulsory if the 
union is the certified bargaining agent, or if 
it is “a trade union representing the ma- 
jority of employees,” or if a vote is taken 
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on the question of check-off, and so forth. 
For details, see the industrial relations acts 
quoted above (Alberta, sec. 101, British 
Columbia, sec. 9, Newfoundland, sec. 6, 
Nova Scotia, sec. 67, Prince Edward Island, 
sec. 10, Saskatchewan, sec. 25). 
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Union Security in Canadian Manufacturing Industries, 1956 * 





Workers Covered 
Per 
cent 


Agreements 
Per 


Type of Union Security Number cent Number 





Union Security: 
Closed shop .. Mgt ony SRE 5 38 
Union shop 108 
Modified union shop (compulsory ‘membership 
for new employees only with maintenance of 
membership for others) 
Modified union shop (compulsory membership 
for new employees without maintenance of 
membership for others) 
Maintenance of membership for present and 
future union members 50,300 
Preferential hiring only is 5,900 
Other ; n bare athe sh 300 
No provision .. ; 5 ae ; 113,800 


26,900 
60,400 


41,500 


9 400 


Check-off: 

Compulsory for all employees combined with 
closed or full union shop 

Compulsory for ail employees without closed 
or full union shop 

Compulsory for union members (no closed or 
union shop) 

Voluntary and 
agreement 70,700 

Voluntary and revocable....... ee ae, | 22,700 

Voluntary, revocability not mentioned 59 k 29,300 

Voluntary for old employees, compulsory for 
new employees 

Other rere 

No provision 90 


5,900 
700 


5,100 


irrevocable during term of 


21 38,900 
10 2,700 
36,500 





in Canadian Manufacturing Industries, 1956,"’ Labor 
Gazette, April, 1957, p. 454 and following. The figures contained in the above table are based 
on 458 agreements, covering 308,500 workers, out of over 3,000 agreements in the manufacturing 
industries on file in the Economics and Research Branch of the Department of Labor in Ottawa. 
The total number of collective agreements in Canada at that time was 7,305, covering 1,638,017 
workers. See footnote 4. 

A more detailed study of the extent of union security in manufacturing and nonmanufacturing 
industries was made in 1954. See ‘‘Union Security Provisions in Collective Agreements,’’ Labor 
Gazette, August, 1954, p. 1140 and following, and Nevember, 1954, p. 1587 and following. This 
study—based on 910 agreements covering 786,300 workers—found that union security provisions 
were somewhat more frequent in the collective agreements in manufacturing than in nonmanu- 
facturing industries. 


* Taken from ‘Collective Agreements 


The above table shows that 63 per cent 
of the agreements analyzed, covering 
the same percentage of the workers 
bound by these agreements, had some 
form of compulsory union membership 
or provided for a preference in employ- 
ment for union members. In many 
agreements, these union security pro- 
visions were reinforced by a com- 
pulsory check-off of union dues. 


It is conspicuous that the closed 
shop is used very rarely in Canada 


Union Security 


(only in 8 per cent of the agreements, 
covering 9 per cent of the workers), 
apparently not because of the lack of 
interest on the part of the unions in 
this respect, but because of the re- 
luctance on the part of the Canadian 
employers to agree to this most re- 
Sstrictive type of union security. This 
type of union security is used mainly 
in such industries as construction, 
shipbuilding, printing trades and cloth- 
ing manufacturing—the trades in which 
craft workers are required. The most 
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prevalent types of union security is 
the union shop in its pure and modi- 
fied forms (39 percent of the agree- 
ments, covering 36 percent of the 
workers). It is most commonly found 
in the enterprises with a large turnover 
of unskilled and semiskilled workers. 
The maintenance of membership takes 
the second place, with 12 percent of 
the agreements and 16 percent of the 
workers covered. 


Of particular importance among the 
various forms of union security in 
Canada is the arrangement designated 
in the above table as the compulsory 
check-off for all employees without 
closed or full union shop. This type 
of union security is known as the 
“Rand formula” and is similar to our 
agency shop. Originally, the Rand 
formula was applied in an arbitration 
award made in 1946 by Justice I. C. 
Rand of the Supreme Court of Canada 
in a dispute involving the Ford Motor 
Company of Canada (Windsor, On- 
tario) and the United Automobile 
Workers (CIO), covering some 9,500 
workers.”° 


In rejecting the union’s demand for 
a union shop and in granting an 
agency shop instead, Justice Rand 
argued that a union shop “would deny 
the individual Canadian the right to 
seek work and to work independently 
of personal association with any organ- 
ized group,” but, on the other hand, 
since “the employees as a whole be- 
come the beneficiaries of union action,” 
he considered it “entirely equitable 
that all employees should be required 
to shoulder their portion of the burden 


of expense for administering the law 
of their employment, the union con- 
tract; that they must take the burden, 
along with the benefit.” On the basis 
of these considerations, Justice Rand 
awarded a compulsory check-off for 
all employees in the bargaining unit 
—union and nonunion members. The 
contributions of nonmembers were to 
be equal to regular union dues, not in- 
cluding initiation fees or special assess- 
ments benefiting only union members. 


Justice Rand specifically pointed out 
that he did not regard his formula as 
one which should be applied in gen- 
eral in collective agreements in Canada. 
“Its object [was] primarily to enable 
[this particular] union to function 


srroperly. In other cases, it might 
I 5 g 


defeat that object by lessening the 
necessity for self-development.”’ 


Never- 
theless, the Rand formula, in its orig- 
inal form and with some modifications,”° 
has been widely adopted in Canada, 
particularly in the railroad industry.*’ 
It is also rather widespread in mining, 
iron and steel products, transportation 
equipment and electrical apparatus. 


Of the 458 agreements, covering 
308,500 workers, in manufacturing 
industries analyzed in the above table, 
as many as 81 agreements (18 percent), 
covering 66,700 workers (22 percent), 
do not require a closed or union shop 
but instead provide for the payment 
of union dues by ali employees (union 
as well as nonunion workers) in the 
bargaining unit. As we this 
“middle-way” type of union security, 
which does not rely on compulsory 
union membership but on the pay- 


sc\e, 





* The text of the award was published in 
Labor Gazette (January, 1946, p. 123). 

* An important part of the awards were 
penalties for unauthorized strikes and pick- 
eting and voting with regard to strike action 
—the conditions on which the agency shop 
was granted to the union. The present agree- 
ment between the Ford Motor Company of 
Canada and the United Automobile Workers 
provides for maintenance of membership for 
old employees, for compulsory union mem- 
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bership for new employees, and for the 
universal check-off for all employees in the 
bargaining unit. 

* There are some 180,000 railroad workers 
under the federal labor legislation which are 
covered by collective agreements providing 
for the compulsory check-off for union as 
well as nonunion workers. See Glenn C. 
Fleshman (Federal Mediation and Concilia- 
tion Service), “The Agency Shop” (mimeo- 
graphed, 1959, p. 4). 
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ment of dues by everybody benefiting 
from a collective agreement, is much 
more widely used in Canada than in 
this country. Of the 1,631 major col- 
lective agreements in effect in 1958- 
1959, covering 7.5 million workers, 
the United States Bureau of Labor 
Statistics found that only 15 agree- 
ments, covering 72,650 workers (that 
is, about 1 percent of the agreements 
and the workers covered by the study), 
contained the so-called agency shop 
provisions (four agreements in its 
pure form; three combined with a 
modified union shop; and eight com- 
bined with maintenance of member- 
ship).** 

The difference the 
Rand formula and our agency shop is 
that, while in Canada it is possible 
to provide for a “universal check-off” 


basic between 


for union members as well as for non- 
members (in many cases even without 
any written authorization on the part 
of an individual employee), in this 
country such an arrangement would 
be generally considered as illegal under 
the Taft-Hartley Act. Section 302 of 
the act prohibits employers from pay- 
ing “any money or other thing of 
value” to unions, the sole exception 
being “with respect to money deducted 
from the wages of employees in pay- 
ment of membership dues,” but not 
with respect to money collected from 
nonmembers.”’) 


Concluding Remarks 


The foregoing analysis of the legal 


status of union security in Canada 


shows that the Canadian labor legis- 
lation, on the federal and the pro- 
vincial level, is still following in 
general the corresponding provisions of 
the original Wagner Act. Apart from 
minor exceptions on the provincial 
level, all types of compulsory union 
membership are permitted in collec- 
tive agreements, without any restrictions 
whatsoever. One province (Saskat- 
chewan) even requires an employer 
to agree to a certain type of compul- 
sory union membership (maintenance 
of membership for old employees and 
the union shop for new employees), 
if a majority union confronts him 
with such request. 


The same can be said about the 
legal provisions pertaining to the 
check-off of union dues. Under the fed- 
eral law and the jaws of four prov- 
inces, the question of check-off is left 
entirely to the bargaining parties. A 
collective agreement may provide for 
a compulsory check-off of union dues 
from all employees in the bargaining 
unit, whether union members or not, 
without any individual approval of 
the deductions. In the remaining six 
provinces, a check-off must be author- 
ized by an individual employee in 
writing, but at the same time, under 
certain conditions, a check-off must 
be granted by an employer at the 
request of the union which is legally 
authorized to present such a request. 


As a result of these broadly permis- 
sive legal provisions, about 90 percent of 
Canadian collective agreements contain 
some form of union security, provid- 





* See Theodore, “Union Security 
Provisions in Major Union Contracts, 
1958-59,” Monthly Labor Review (December, 
1959, p. 1348 and following). Some of these 
agreements exempt only “religious objectors” 
from the duty to belong to the union. After 
the completion of this study, the United 
Steelworkers signed an agreement with the 
providing for an 
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major steel producers 
agency shop in the states with right-to-work 
laws, which prohibit all forms of compulsory 
union membership. 


Union Security 


*Some unions provide in their agency 
shop agreements for the employer’s deduc- 
tion of dues from union members as well as 
from nonmembers (of course, upon written 
authorization of an employee); however— 
feeling uneasy about the legality of such a 
provision—they usually agree to indemnify 
the employer for any liability which he 
might incur by reason of this arrangement. 





ing for compulsory union member- 
ship, for compulsory deduction of union 
dues, or for both. The closed shop is 
a rather exceptional case. The most 
prevalent type of union security, as 
in this country, is the union shop in 
its original or modified form. The 
maintenance of membership arrange- 


preferential hiring as the sole provi- 
sion in a collective agreement plays a 
very insignificant role. A rather im- 
portant type of union security is the 
so-called “Rand formula”, under which 
all employees in the bargaining unit, 
whether union members or not, must 
pay union dues under a compulsory 


check-off system.*° [The End] 


ment takes the second place, while 





FLSA VIOLATIONS TO BE PUBLICIZED 

New rules generally applicable to the publicizing of Fair Labor 
Standards Act violations have been announced by Undersecretary of 
Labor W. Willard Wirtz. In response to a letter from Rep. Moss, 
Chairman of the Special Government Information Subcommittee, he 
acknowledged that “certain changes are appropriate.” 

Hereafter, he said, institution of any legal action against an em- 
ployer will be the subject of a public release which will include the 
name of the employer and the amount of back wages administratively 
determined to be due. Subsequent court action will also be publicized. 

In cases where there is no adequate basis for the Department to 
take legal action, but evidence of violations has been found, the evi- 
dence will be passed along to affected employees who may wish to 
bring suit. 

If a violation has been inadvertent, and the employer makes resti- 
tution in full and gives assurance against future violations, only 
affected employees will be notified. If, however, the inadvertent viola- 
tor refuses to pay the amount the Department thinks is due, legal 
proceedings will be instituted and publicized. 

Rep. Moss, acknowledging the letter, said “these improvements 
are a substantial recognition of the people’s right to know,” and added 
that as the new administration gains experience in enforcing the 
amended law it may be possible to provide additional information 
to the public. 

And in a recent FLSA case, the federal district court in Oregon 
ruled that employees who did construction work on a radar site for 
the military were not “engaged in commerce” so as to be covered 
by the Fair Labor Standards Act. Even though nonmilitary aircraft 
might in the future derive benefits from the installation, said the 
court, “the work performed by these employees was too remote from 
any possible ‘commerce’ to be considered part of it.” Mitchell v. Watts 
Construction Co. is reported at 43 LC § 31,136. 











* Under an Act of 1956, no compulsory 
union membership is permitted in Switzer- 
land, but nonmembers may be required to 
pay so-called “contributions of sclidarity,” 
which must be lower than regular union 
dues. See Michael Dudra, “The Swiss 
System of Union Security,” work cited at 
footnote 2, Also in Columbia compulsory 
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unionism is prohibited; but nonmembers wish- 
ing to benefit from the terms of a collective 
agreement shall pay 50 per cent of union 
dues to the contracting union. See Michael 
Dudra, “The Statutory Regulation of Union 
Security in Latin America,” work cited at 
footnote 2. 
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Union Democracy 


and the 


By JOHN L. 





Mr. Holcombe is currently serving as 
Commissioner of the Bureau of Labor- 
Management Reports in the Depart- 
ment of Labor. 





MAJOR PURPOSE of the Labor- 

Management Reporting and Dis- 
closure Act of 1959 is to insure that 
labor organizations are democratically 
controlled by their members. Thus, 
beginning with a restatement of the 
Wagner Act policy that government 
is responsible for protecting employees’ 
rights to engage in concerted activities 
and choose their own representative, 
the act, in its bill of rights and the 
election title, goes on to spell out cer- 
tain basic precepts of the democratic 
government of unions. 

Indeed, the entire structure of the 
act emphasizes democratic self-correc- 
tion rather than governmental action. 
Except for offenses such as embezzle- 
ment, the malpractices which may be 
revealed by the reports filed with the 
bureau are not expected to be cor- 
rected by official federai steps. Rather, 
corrective action is expected from the 
members, using their power of the 
ballot in or removal of 
their officers, and by the democratic 


the election 
meeting process. Every congressional 
discussion of the election provisions of 
the act states and reiterates this theme. 


LMRDA 


HOLCOMBE 


Thus, the Senate Committe on Labor 
and Public Welfare, in presenting the 
Kennedy-Ervin Bill, stated that: 


Given the maintenance of 
minimum democratic safeguards and 
detailed essential information about 
the union, the individual members are 
fully competent to regulate union 


aftairs;”’ 


The House Committee on Education 
and Labor, in reporting its bill, said: 


“It needs no argument to demon- 
strate the importance of free and 
democratic union elections. The 
responsiveness of union officers to the 
will of the member$ depends upon 
the frequency of elections and an 
honest count of the ballots. Guaran- 
ties of fairness will preserve the con- 
fidence of the public and the members 


in the integrity of union elections.” * 


The act’s limited approval of trus- 
teeships might seem to run counter 
to these guarantees of union democ- 
racy—and indeed there were proposals 
for forbidding trusteeships entirely. 
However, it soon became apparent that 
through proper use of the trustee- 
ship device a parent organization could 
make a subordinate body more re- 
sponsive to the will of the majority. 
Therefore the trusteeship title also 
conforms to the concept of democratic 
self-correction. 





Rept. 187, to accompany S. 1555 
(Committee on Labor and Public Welfare), 
a 7. 
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*H. R. Rept. 741 (Committee Edu- 
cation and Labor), to accompany H. R. 
8342, pp. 15-16. 


on 
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Interpretation of the Act 


Since the term “democracy” has 
meant many different things to dif- 
ferent people, the Bureau of Labor- 
Management Reports has found itself 
facing some intriguing interpretive 
problems. Some of the election pro- 
visions of the LMRDA are clear 
and specific, but in others the Con- 
gress provided only general guidelines 
and left the details to be developed by 
administrative and judicial interpre- 
tation. 


The act requires, for example, that 
a notice of a local union’s election 
be mailed to each member at his last- 
known home address at least 15 days 
prior to the election. With respect 
to nominations, however, the law says 
only “a reasonable opportunity shall be 
given. ” To provide a reason- 
able opportunity to nominate, a labor 
organization must give reasonable notice 
to its members of the offices to be 
filled by the election, together with 
information regarding the time, place 
and proper form for submitting nomi- 
nations. Unlike the notice of election, 
however, the notice for nominations 
need not be mailed to each member 
at his last-known home address 15 
days prior to the time for nominations, 
so long as the notice is reasonably 
calculated to reach all members in 
good standing and actually provides 
reasonable opportunity for nomina- 
tions to be made. A single notice 
announcing both nominations and elec- 
tions is permissible if it simultaneously 
satisfies the statutory requirements for 
election notice and is given in suffi- 
cient time to permit reasonable oppor- 
tunity for members to nominate and 
campaign for candidates. Further, the 
nomination and election may even be 
held at the same meeting, so long as all 
of the statutory qualifications are met. 


Another provision of the law pro- 
hibits the use of certain union funds 
“to promote the candidacy of any per- 
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son in an election subject to the pro- 
visions of this act.” This phrase has 
caused some unions to wonder if they 
may continue to include a “battle 
page” or similar section in a union- 
financed newspaper in which every 
bona fide candidate may state his 
case. Whether publicity in the union 
newspaper promotes the candidacy of 
any person is obviously a fact to be 
determined in each case. However, 
informed opinion is essential to de- 
mocracy ; if a union newspaper makes 
available equal space to each bona 
fide candidate for any office, it would 
be difficult to show that this specific 
practice alone promoted the candi- 
dacy of any particular individual. 


Some local unions have a govern- 
mental organization modeled on the 
industrial corporation. They do not 
provide for direct election of their 
officers, but do provide for the elec- 
tion of a board of directors which, in 
turn, chooses the officers. In some 
unions the entire membership elects 
the entire board; in others the mem- 
bership is divided into units, usually 
plant units, and each unit elects its 
representative to the board of direc- 
tors. Can either variant of this form 
of government meet the statutory re- 
quirements for democracy ? 

The naming of officers by a union’s 
board of directors rather than by direct 
election raises problems of providing a 
sound democratic base. Moreover, this 
indirect method of choosing officers 
must be tested against the mandate of 
section 401(b) of the act: 


“Every local labor organization shall! 
elect its officers not less often than 
once every three years by secret ballot 


”? 


among the members in good standing. 


Two important questions are in- 
volved: One is, “Who are the officers ?” 
—the other is, “Have they been elected 
by the members in good standing?” 
It could be argued that the members 
of the board of directors are the 
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“officers.” However, doubt is cast on 
this assumption by the definition con- 
tained in section 3(n) of the act. Here 
the term includes “any constitutional 
officer, any person authorized to per- 
form the functions of president, vice 
president, secretary, treasurer, or other 
executive functions of a labor organiza- 
tion and any member of its executive 
board or similar governing body.” If 
we assume that the board of directors 
is the “executive board” then it would 
follow that all members of the board 
of directors are “officers.” However, 
in a practical sense, responsibility for 
conduct of the affairs of the organiza- 
tion is vested in the named officers; 
i. e., the president, vice president, secre- 
tary, and treasurer. Thus the question 
is whether to ailow a man to serve, 
for example, as chief financial officer 
of a local union when he has not stood 
for election to that particular post by 
vote of the local’s membership. Con- 
ceivably, the membership may be con- 
tent to have Jones serve as one of the 
19 members of a board of directors, 
but totally unwilling for him to have 
prime responsibility for handling the 
funds of the organization. In looking 
at the problem of whether the officers 
have been elected by “the members 
in good standing” we have approached 
the two systems separately. In that 
system where segmented elections of 
directors are held, there is no doubt 
that the officers would not have been 
elected by the members in good stand- 
ing since no member of the board has 
been voted upon by all of the mem- 
bership. Each unit would have elected 
its director to the board. Thus we 
have concluded that, even assuming 
that the members of the board are 
the “officers,” this method of electing 


is not permissible under the act. 


The more difficult question is pre- 
sented, however, by the system under 
which the entire membership elects 
the entire board. Here, if one assumes 
that the board constitutes the “officers,” 


IRRA 1961 Spring Meeting 


he would be forced to conclude that 
the election was by the members in 
good standing, since all would have 
been elected by the membership at 
large, rather than by segmented units. 
On the other hand, if one resolves the 
question of officer status in favor of 
named positions rather than total board, 
this method of electing would neces- 
sarily be an indirect election of officers 
which is forbidden by the act to local 
unions. We in the Department of 
Labor are presently wrestling with 
this problem. I share our dilemma 
with you as an indication of the difficult 
interpretation problems which are yet 
to be resolved. 


Results of the Act to Date 

To what extent has the act succeeded 
in its first 20 months in strengthening 
union democracy’? It must be recog- 
nized that before the LMRDA, most 
unions had already provided for 
democratic elections in their constitu- 
tions and bylaws. Variations among 
unions existed, and continue to exist, 
in such matters as eligibility for vot- 
ing and qualifications for office. Pas- 
sage of the LMRDA did compel unions 
to scrutinize their procedures to in- 
sure their compliance with the letter 
of the law and perhaps the spirit as 
well. 

Information is available to us con- 
cerning 32 major union conventions 
held since passage of the act. Virtually 
all of them have amended their elec- 
tion provisions. One international 
union, for example, formerly had 
several classifications of nonvoting 
members that severely curtailed the 
number of members eligible to vote 
for local union officers in 1958. The 
1960 convention of this union abolished 
these voting restrictions, which were 
incompatible with the requirements 
of the act. 

There is abundant evidence that the 
minimum election safeguards required 
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by the act are universally popular with 
the union rank and file. Reports from 
our area and regional directors indi- 
cate that where there was doubt 
before in many members’ minds about 
the honesty of elections, there is now 
less doubt. Members know that it 
something is wrong they have a means 
of correction. Even losing candidates 
have told our field representatives 
they are now satisfied that, because of 
the act, they at least receive a “fair 
shake.” 

On the other hand, as of April of 
1961, we had opened 596 investiga- 
tions into allegations of election pro- 


visions violations. About five-sixths 


of these (501) have been closed, while 
approximately one-sixth (95) are still 


pending. 

Seventy-nine of the cases were 
closed because of voluntary compliance. 
These were of two types: 

In some, where the violation may 
not have affected the outcome of the 
election, the union agreed that a revi- 
sion of its procedures was desirable. 
A number of these violations were 
highly technical. For example, a com- 
plaint was received that there had 
been a violation of the act regarding 
the 15-day notice requirement. A 
BLMR investigation established that 
although the notices were dated 15 
days before the election, they were 
not postmarked until two days later. 
It was further determined that the 
name of the candidate for president 
and general chairman had been omitted 
from the ballot because there was no 
opposition for this position. Inter- 
views with persons not voting in the 
election revealed that none of them 
had failed to vote because of the de- 
ficiency in the notice. Also, there 
was no evidence that the violations 
may have affected the outcome of the 
election. The union agreed to list 
all candidates on the official ballot in 
the future, whether or not they are 
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opposed, and to insure that notices 
are sent in time to conform with the 
provisions of the act. 

Other which voluntary 
compliance was achieved involved sub- 
stantial violations. In those instances, 
the union agreed that the results of 
the election may have been affected 
and took the necessary corrective 
action. In one local, for example, the 
members had not had an opportunity 
to nominate candidates for certain 
offices. Neither did these members 
receive any written notice of the elec- 
tion. The union agreed that the out- 
come may have been affected by these 
violations and offered to conduct a 
new election. The rerun was held in 
accordance with the requirements of 
the act, and the case was closed. 


cases in 


Where the bureau found violations, 
we first checked to determine that, 
within the union’s internal appeal 
processes, the union appellate body 
had decided that there had been no 
improper or illegal action—at least 
within the three-month statutory 
period. <A _ preliminary analysis of 
these cases indicates that there are 
areas in which unions can, with little 
additional effort, improve the handling 
of their own election contests. In 
some cases, the bureau reached a con- 
clusion different from that of the union, 
simply because the union appeals 
body did not develop all the facts 
which were uncovered by the bureau. 
When the bureau brought these addi- 
tional facts to the attention of the 
union, the union usually took correc- 
tive action. It appears, on the basis 
of this limited experience, that the 
union involved did not make a thorough 
investigation of the questioned elec- 
tion, but depended for the most part 
on the rank-and-file member to prove 
his own case. For example, in one 
case it was contended that campaign 
literature for the incumbents 
mailed with the ballots at union ex- 
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pense, The international merely ac- 
cepted the denial of the clerk who 
stuffed the envelopes. This is the 
point where our investigation began. It 
went on to establish that the clerk 
had not sealed the envelopes but had 
passed them on to another depart- 
ment for sealing and mailing. Upon 
further investigation several affidavits 
were obtained from the rank-and-file 
members that had received campaign 
literature favoring incumbents along 
with the ballot mailed to them by the 
union. 

In nine cases, voluntary compliance 
could not be obtained and court action 
has had to be instituted. Even here 
it is anticipated that some of the unions 
involved will adopt the course of 
action taken by one union which has 
consented to the entry of a judgment 
voiding the challenged election and 
directing the holding of a new elec- 
tion under the supervision of the 
Secretary of Labor. Pursuant to this 
order of the U. S. District Court for 
the Southern District of Florida, the 
bureau on February 28, 1961, super- 
vised the conduct of the first court- 
ordered election under the act. The 
union involved in this case represents 
employees of several shipyards in 
Jackonsville, Florida. Union mem- 
bers had been escorted to the polls 
and instructed in the manner and 
direction of the voting, thus violating 
provisions for the secret ballot. The 
complainant asked that the election 
be set aside, and that a new one be 
conducted under the supervision of 
the Secretary. After the suit was 
filed, the union consented to the entry 
of a decree and cooperated fully in 
conducting the new election. 

Illustrative of the serious types of 
violations that have led to the insti- 
tution of enforcement action are those 
which center on a failure to provide 
a truly secret ballot. In another 
secret ballot case taken to court, it 
was clear that the union failed to pro- 
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vide adequate safeguards. Ballots had 
been printed in excess of those re- 
quired in the election and some were 
removed from the printer’s package 
before the time for mailing, Voted 
ballots were returned to the custody 
of one of the candidates, who had 
possession of them for a considerable 
period before the time for counting 
of the ballots. 


Another election investigation de- 
termined that union funds derived 
from dues and assessments were used 
to pay workers for promoting the 
candidacy of incumbent officers seek- 


ing re-election. In this same case it 


was found that a number of ineligible 
persons were permitted to vote in the 


election. 

In still another case, a number of 
members in good standing were dis- 
qualified as candidates for office. This 
was contrary to the provision of the 
union’s own constitution, which also 
was violated in that local officials per- 
mitted the national president to en- 
dorse certain candidates in the local’s 
newspaper. Certain incumbent can- 
didates were permitted to distribute 
campaign material, while this privi- 
lege was denied to their opponents. 

Violations, we have found, also 
sometimes are based on the ugly prac- 
tice of ballot stuffing. In one of our 
major cases, entire batches of ballots 
obviously marked by the same person 
with the same pencil were cast for 
the winning candidate. From the facts, 
it was evident that these votes could 
not have been attributed to any eligible 
voters, since there were considerably 
more votes than voters. In a more 
sophisticated case of ballot manipu- 
lation, the investigation which led to 
the filing of a suit indicates that, be- 
cause of the lack of adequate safe- 
guards, ballots were substituted after 
the polls had closed. 


Litigation has been instituted to 
set aside elections not for mere technical 
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failures to comply with the require- 
ments of the act. Rather, we have 
taken court action where it is evi- 
dent that failure to provide adequate 
safeguards was buttressed by evi- 
dence that a fair election has not been 
held, that the outcome could have 
been affected and that self correction 
could not be achieved. 


The Road Ahead 


I do not intend to offer the impres- 
sion that all problems have been 
solved, nor that there is complete 
agreement as to the objectives or the 
procedures devised to attain them. Let 
us look at some of the problems and 
criticisms. 


It has been suggested, for instance, 
that the bureau should limit itself to 
the specific allegations, facts and evi- 
dence originally presented by the com- 
plainant. It cannot be assumed, how- 


ever, that every complainant is a 
trained lawyer and skilled investigator. 


The purpose of the bureau and, I am 
sure, of almost every union is not 
just to dispose of complaints but to 
assure that the statutory election staind- 
ards have been met. Therefore, we 
assume it is our duty in the adminis- 
tration of the statute to hear the 
members’ inartificial and frequently 
unclear complaint, to ascertain by 
preliminary inquiry whether it alleges 
a violation of law and then to make 
a thorough and independent investiga- 
tion as to whether the election was 
conducted in accordance with the act. 
When the investigation is completed, 
our conclusions are presented to the 
union so that it may initiate correc- 
tive action if it so desires. This pro- 
cedure protects the rights of all union 
members to a legal election in every 
case, and at the same time affords 
the union a “last clear chance” to take 
corrective action. Similarly, where 
the investigation discloses a violation 
but there is no evidence that it may 
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have affected the outcome, the case 
is closed but the union is advised of 
the violation so that it can correct 
procedures in future cases. It is 
hoped that unions to whom either of 
these types of violations are presented 
will re-examine both their election and 
appeals procedures to assure that they 
provide their members not only “a 
day in court” but a fair and legal 
election. 


It is early to draw conclusions as 
to the effectiveness of the election 
enforcement provisions, but experience 
to date at least prompts a serious 
question. The Congress enacted several 
indicia of urgency in the election sec- 
tions. In three months, the union 
must complete all stages of its appeal 
or be superseded as arbiter by the 
government, Congress further directed 
that the investigation of a complaint, 
weighing of the evidence, drafting of 
necessary legal papers, and bringing 
the civil action into court should all 
be completed in the brief period of 
60 days from the date the complaint 
is filed. The problem, however, lies 
in the fact that there is no deadline 
once the case is filed with the court. 
Even though the courts have granted 
priority on their crowded dockets, it 
appears that action can usually be 
deferred throughout the contested 
term since, under the act, the “chal- 
lenged ejection shall be presumed valid 
pending a final decision.” Of the nine 
cases filed since last July the only 
one which has been settled was as a 
result of consent by the parties before 
trial actually started. None has yet 
come to trial. Thus, the urgent man- 
date of the Congress in Title IV can 
be and is being nullified. From our 
experience thus far, it is apparent that 
some faster way of resolving such 
cases must be found. Otherwise some 
officers who have been elected illegally 
will not be removed by statutory elec- 
tion procedures until their terms of 
office have been completed. 


July, 1961 © Labor Law Journal 





From time to time, a more basic, 
substantive problem is raised. A local 
president from the Midwest complains 
that the act will turn his position into 
that of a clerk, because union discipline 
is no longer possible. A New England 
management attorney foresees the 
breakdown of collective bargaining 
because the union negotiator, fearing 
to make any concession, feels com- 
pelled to refer every alternative to the 
membership. Conceivably, these might 
be just the plaints of parties to a cozy 
and uncomplicated relationship, but 
the same problem has occasionally 
been raised informally and on a philo- 
sophical plane. Will the democratic 
union remain a strong union? Does 
union democracy reduce the union 
officer or business agent to the status 
of messenger? Is it possible to con- 
duct an orderly meeting in accordance 
with the act? 

Upon exploration, these fears turn 
out to be based on projection of what 
might happen, rather than on specific 
experience. Also they frequently are 
colored by the wide variation in mean- 
ing that the word “democracy” takes 
on in our society—and not only with 
respect to unions. Sometimes the 
difficulty envisaged results from equat- 
ing democracy with anarchy. It is 
supposed that every member will have 
the right to speak endlessly or that 
every member must individually be 
satisfied as to every detail of a pro- 
posed contract. Sometimes problems 
are posed on the theory that democracy 
means parochiaiism and precludes 
centralization of authority. 


The act provides a much more 
practical concept of democracy. It 
provides that members shall have a 
right to express their views, but this 
does not abrogate the procedures for 
handling debate which are contained 
in Robert's Rules of Order and in many 
union constitutions. It provides for 
a right to nominate, but this too is 
subject to reasonable qualification uni- 
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formiy imposed. It provides for a 
reasonable opportunity to campaign 
without the resources of the union 
being used to weight the scales in 
favor of any particular candidate. 
It provides for notice of the election, 
but again this right may be subject 
to reasonable qualifications, uniformly 
imposed. It provides for the right 
to vote in secret and it provides for 
information upon which to base an 
intelligent vote, both through the 


campaign guarantee and through the 


disclosure of essential information 


now required to be reported. 

The law does not require unanimity 
but only that the minority be given 
a reasonable chance to make its case. 
It takes no stand either in favor of 
centralized authority or for decen- 
tralization of authority to the local 
level. It does not insist, as purists 
would, that the only democracy is a 
direct democracy. On the contrary, 
it specifically provides (except in local 
unions) for either direct election or 
representative election through con- 
ventions. The distribution of au- 
thority and responsibility is left to the 
union constitution. Even the trustee- 
ship provisions of the act are not an 
exception to this principle. These 
merely require that powers given to 
locals by the union constitution can- 
not, except for certain specified causes, 
be abrogated on a nonuniform basis. 
“ground 
labor 


These are the essential 
rules” of democracy—for a 
organization as well as for our gen- 
eral government. If this system 
weakens leadership to the extent that 
it cannot lead, or permits dissidents 
to hamstring group action, then in- 
deed we are in trouble—and not only 
in the union movement. Admittedly 
the democratic system is not the 
simplest that could be devised, but 
what is the alternative? It has been 
said that “democracy is the worst 
form of government except for all of 
the others that have been tried.” It 
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is particularly difficult to conceive of 
a workable alternative for unions 
which were devised to represent the 
majority of rank-and-file workers in 
negotiation with management. If the 
union does not represent the freely 
expressed will of the majority, then 
over the long run it can have little 
prestige or effectiveness. 


The occasional complaints referred 
to earlier and all of our experience 
under the act indicate two areas where 
improvement is needed—aside from 
the obvious one of stamping out cor- 
ruption in the relatively few cases 
where it occurs. First, in a democratic 
organization it is essential that the 
officers lead their members rather 
than simply issue orders. 

Even more important is the realiza- 
tion by the rank-and-file members that 
their democratic rights are also re- 


sponsibilities which cannot be irrevocably 
delegated to a leader or a small coterie 
of “activists.” Secretary Goldberg 
has said that “this lack of participa- 
tion, this willingness to let somebody 
else do it, is more responsible for the 
delinquencies that have occurred in 
the labor movement than any other 
single factor.” Without such indi- 
vidual responsibility, all the efforts of 
dedicated union leadership and all the 
assistance that can be provided by 
government will be relatively ineffec- 
tive. With it, our enforcement effort 
can be concentrated on the recalcitrant 
few ; our major effort can then be put 
to a more constructive—and more 
pleasant—job of assisting union mem- 
bers, employers, and their representa- 
tives in improving the operations of 
the machinery for collective bargaining 
—a keystone in our democratic system. 


[The End] 





The Teamster Monitors 
and the Administration 
of the International Union 


By SAM 





The author is a labor reporter for 
the Minneapolis, Minnesota, Tribune. 





DISCUSSION of the impact of 

the board of monitors upon the 
administration of the International 
Brotherhood of Teamsters necessarily 
must range far and wide and inevita- 
bly leads the lay researcher into a 
maze of legalisms so compounded by 
the esoteric logic of lawyers that he 


ROMER 

confess amazement and con- 
fusion. I propose to shun, whereever 
I can, such a path. For those whose 
interests take in legal jousting, I can 
recommend happily two excellent dis- 
cussions of the subject—a review by 
Leonard B. Mandelbaum in the Fed- 
eral Bar Journal * and an unsigned note 
in the Yale Law Journal.? Cunningham, 
et al. v. English, et al., Civil Action 
2361-57, began in September 1957 in 
the United States district court for 


must 





*“Teonard B. Mandelbaum, “The Team- 
ster Monitorship: A Lesson for the Future,” 
20 Federal Bar Journal 125, Spring, 1960. 
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*“Monitors: A New Equitable Remedy?” 
70 Yale Law Journal 103, November, 1960. 
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the District of Columbia and even 
now is still alive and kicking, although 
not for long. It has bounced like a 
ping-pong ball back and forth be- 
tween the district court and the court 
of appeals and, on occasion, has gone 
up to the Supreme Court. It certainly 
has become one of the most litigated 
issues in the history of labor law and, 
if an inevitable reference to it is made 
herewith, I hope that the lawyers’ 
union will forgive my trespass on its 
closed-shop preserves. 

3ut let us place the facts first in 
some kind of chronological context. 
The Teamsters’ seventeenth conven- 
tion was scheduled to meet in Miami, 
Florida, September 30, 1957; the 
union’s top leadership, including Gen- 
eral President Dave Beck and seven 
of its 11 vice presidents, had been sub- 
jected to the spotlight of the Senate 
investigation of labor corruption. It 
also was on notice from the AFL-CIO 
executive council, issued on September 
25, “to eliminate corrupt influences 
from the union and to remove and bar 
from any position or office, either ap- 
pointive or elective, in the interna- 
tional union or any of its subordinate 
bodies, those whe are responsible for 
these abuses.” * And to cap its troubles, 
a group of 13 union members from 
New York had entered a class action 
in federal court, complaining of the 
imminency of a “rigged convention” 
and asking for appointment of a board 
of receivers to supervise the proceed- 
ings.* Judge F. Dickinson Letts, who 
thus began his trial of endurance, is- 
sued an order enjoining the conven- 
tion until a decision was forthcoming. 
The union took its case to the court 
of appeals with Martin F. O’ Donoghue, 
who later figured in this history in a 
contrary role, as one of its attorneys. 
The higher court vacated Lett’s in- 


junction. The Teamsters convention 
promptly proceeded to drop Beck and 
put in his place James R. Hoffa, its 
ninth vice president, who had become 
the principal target of the Senate 


probers. 


Hoffa’s election resulted, as most 
observers had predicted, in the sus- 
pension and eventual expulsion of the 
Teamsters from the AFL-CIO; it 
also brought in its wake a renewed 
plea by the 13 dissidents before Judge 
Letts asking that Hoffa be deposed 
and a new election ordered. Pending 
a trial on the merits, the judge issued 
a preliminary injunction barring Hof- 
fa and other officers-elect from assum- 
ing office. The trial began in November, 
1957, and the court heard evidence 
for 22 days concerning the alleged 
rigging of the convention to insure 
Hoffa’s election. It is not our pur- 
pose here to decide the merit of the 
rigging charge, although it would not 
be amiss to suggest that an interested 
observer soon will have an opportun- 
ity to do this for himself. All he need 
do is compare the identity of the 
delegates to the forthcoming conven- 
tion in July, all elected under the 
conditions of secrecy 
and with those who were 
present in 1957. I daresay that more 
than 75 per cent of the delegates will 
be the same people. Then he can 
compare the results of the 1961 elec- 
tion with that of 1957 and the answer 
will become obvious. The rigging 
charge, in great measure, was born of 
sloppy administrative procedures and 
lax enforcement of technical consti- 
tutional provisions—conditions which 
had existed in the Teamsters union 
long before Beck and Hoffa. 


court-ordered 
fairness, 


After the plaintiffs had rested their 
case and before the union put in its 
defense, the two sides agreed on a 





* Resolution of the AFL-CIO Executive 
Council, September 25, 1957, AFL-CIO Con- 
vention Proceedings, 1957, Vol. II, pp. 502- 
503. 
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compromise settlement which made 
further testimony unnecessary. It 
came in the form of a consent decree 
issued by the court with agreement 
by both sides.° We will discuss later 
the substantive portions of this de- 
cree; suffice it for now that it permitted 
Hoffa and his fellow officers to as- 
sume their posts provisionally under 
the constitution as revised by the 
convention. It also provided for the 
appointment of a tripartite board of 
monitors to serve until a new con- 
vention could be held. That conven- 
tion, the order declared, “shall be held 
at any time after the expiration of one 
year from the date of this order when 
the General Executive Board by ma- 
jority vote shall resolve to call such 
convention.” One may well wonder 
why the union agreed to this arrange- 
ment, especially if he is blessed with 
second sight. 


Judge Letts was to argue later that 
the consent order was signed “with 
the tacit understanding that the evi- 
dence tended to establish the claim 
that the convention was ‘rigged’ through 
corrupt practices [and] that the officials 
of the International Union and many 
of the locals were corrupt and a men- 
ace to the constitutional rights of the 
members.” ® 


Nevertheless, I am persuaded that 
the union’s decision was based more 
on a recognition of the internal situa- 
tion of the organization rather than a 


“tacit understanding” of guilt. The 
injunction had converted the union 
leadership, headed by Beck, into a 
discredited “lame duck” board; five of 
its 11 members had voted against 
Hoffa and a sixth, Sidney L. Brennan 
of Minneapolis, could be counted with 
them despite his pro-Hoffa vote. The 
injunction had frustrated the conven- 


tion’s majority. Moreover, the law 
suit with its certain appeals presaged 
a period of months during which the 
minority would conduct the union’s 
affairs. For Hoffa, it was an intoler- 
able situation and one which cried out 
for relief. 


The first board of monitors con- 
sisted of L. N. D. Wells, Jr., nomi- 
nated by the union; Godfrey P. 
Schmidt, the attorney representing 
the dissidents; and Judge Nathan 
Cayton, retired from the District of 
Columbia bench, nominated jointly by 
both sides as chairman. Things ap- 
parently went well for the first four 
months; in his letter of resignation, 
Judge Cayton spoke of the “enlightened 
cooperation” of the union.” Mr. 
Schmidt was not as well satisfied; he 
complained that “cooperation can be 
purchased at too high a price” and 
that the monitors’ majority “gave too 
full rein to the provisional officers.” * 
The principal area of difference be- 
tween Mr. Schmidt and his colleagues 
was whether, to use Mr. Schmidt’s 
phrase, the monitors were in fact 
“limited receivers” and should on 
their own initiate and conduct investi- 
gations of union affairs. Judge Cayton 
was succeeded by Mr. O’Donoghue 
who, we will recall, had represented 
the union when the suit first was 
started. Events since have obscured 
the fact that Mr. O’Donoghue was 
suggested by the Teamsters and op- 
posed by Mr. Schmidt; John Herling 
was expressing a general opinion when 
he called the appointment “this strange, 
cozy arrangement” and “a built-in- 
hole in the head.” Edward Bennett 
Williams, general counsel for the union, 
indicated the union’s thinking when 
he frankly told Judge Letts that Mr. 
O’Donoghue’s many connections in 





*Consent Order, Cunningham, et al. v. 
English, et al., CA 2361-57, U. S. D. C., Dis- 
trict of Columbia, Jan. 31, 1958. 

* Findings of Fact, Cunningham, February 
9, 1959. 
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* Initial Report of Board of Monitors, Ex- 
hibit 1, p. 45. 

*Source cited at footnote 8, Appendix 1, 
p. 166. 
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the AFL-CIO, not the least of which 
was his position as counsel for George 
Meany’s Plumbers union, would help 
the Teamsters return to the merged 
labor movement.°® 


Mr. O’Donoghue, of course, dis- 
appointed both his sponsors and his 
critics. Where the consent order had 
empowered the monitors to “counsel 
with and make recommendations to” 
the union, he quickly assumed the 
role of master rather than advisor. 
Within a week after he took over the 
chairmanship, the monitors issued the 
first of a series of “Orders of Recom- 
mendation’—a device which Mandel- 
baum describéd as “a fascinating legal 
hybrid.” 7° Mr. O’Donoghue declared 
and Judge Letts agreed with him that 
the board, as an agent of the court, 
had mandatory powers; however, he 
backed down from this contention be- 
fore the appeals court and agreed 
that, in the event of noncompliance 
with any O. R., the monitors would 
seek an express court order directing 
the union to obey." By the time this 
issue was settled by the appeals court, 
a year had gone by since Mr. O’Don- 
oghue’s advent. In the meanwhile, 
the union’s General Executive Board, 
acting under the clear terms of the 
consent decree, decided to call a new 
convention. Mr. O’Donoghue 
jected and again Judge Letts upheld 
his point cf view; the judge unilat- 
erally amended the consent decree to 
delete from it the authority granted 
to the General Executive Board and 
transfer this power to the moni- 
tors. It is at this point that the logic 
of the law passes my comprehension. 
The consent agreement by its nature 
was a settlement entered into by con- 
tending parties before a decision had 
been reached on the merits of the dis- 
pute. Yet here we have a court set- 
ting aside the clear mandate of such 


ob- 


an agreement without hearing any 
evidence that the union might have 
offered in its defense against the orig- 
inal complaint. But my lawyer friends 
tell me this is what happens when you 
come into court. 


In any the decision of the 
court of appeals merely set the stage 
for another year of legal acrobatics. 
Mr. O'Donoghue had decided shortly 
after he became chairman that the 
monitors could accomplish what it 
had set out to do only by ousting 
Hoffa from the presidency—another 
interpretation of the consent decree 
which certainly had not been imag- 
ined by the union when it agreed to it. 
Since it was apparent that the union’s 
General Executive Board—the only 
authorized body to try Hoffa under 
the constifution—would not do this, 
Mr. O’Donoghue called upon the court 
to execute this decision. But this was 
going too far and the court refused. 
Deprived of Hoffa’s head as his tro- 
phy, Mr. O‘Donoghue finally resigned 
in July, 1960. Before and after his 
resignation, the monitors became en- 
meshed in administrative tangles and 
the fabric began to fall apart. Fora 
period, Judge Letts ordered the in- 
dividual monitors to take a vacation 
while he tried to sort out the various 
motions, appeals, exceptions and 
orders. It took six months after Mr. 
O’Donoghue quit before Judge Letts 
had cleared away the deadwood and 
agreed to let the union hold this 
convention. 


case, 


What did the monitors accomplish? 


Rights of Individual Members. The 
consent decree empowered the moni- 
tors to review appeals taken to the 
General Executive Board from indi- 
vidual members and local unions “in 
order to insure the enforcement and 
protection of all rights: of the indi- 
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vidual members and subordinate bodies, 
as guaranteed by the provisions of 
the International constitution.” It 
singled out four areas for particular 
attention : 

(1)The right to vote periodically 
for elective officers. 

(2) The right to honest advertised 
elections. 

(3) The right to fair and uniform 
qualifications to stand for office. 

(4) The right to freedom to express 
views at meetings. 

The Teamsters’ constitution includes 
within it a detailed outline of proce- 
dures governing union elections and 
the processing of trials and appeals. 
During the term of the monitorship, 
rules in both areas have been revised 
extensively in order to bring a greater 
degree of fairness and due process. 
In the case of election procedures, 
the spur was not so much that of the 
monitors as enactment of the Landrum- 
Griffin bill. Hoffa quickly gave the 
federal requirements the union’s sanc- 
tion although he had been involved in 
a protracted argument with the moni- 
tors over similar regulations. One of 
the issues on which Hoffa surrendered 
was that of voiding the constitutional 
provision governing the good stand- 
ing of members on dues check-off. 
The union has required since 1940 
continuous good standing for a two- 
year period prior to nomination for 
office. Good standing was defined in 
1952 as requiring dues payments “on 
or before the first business day of the 
month, in advance.” This resulted in 
a strange situation in some locals 
where union members paid dues through 
a check-off arrangement in the con- 
tract. If theecompany forwarded the 
dues payments after tile first of the 
month, it invalidated the eligibility of 
most of the union members to run 
for office. The 1957 convention was 
aware of the situation but all it did, 
in effect, was to warn the member on 
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check-off—if he had ambitions for 
union office—to pay one month’s dues 
in advance to insure his good stand- 
ing. The court’s ruling, interestingly 
enough, upheld the 1957 amendment 
as a proper condition to effectuate the 
1952 definition of good standing ; how- 
ever, it also held that the 1957 clause 
had not been promulgated properly 
and ordered in the interim that mem- 
bers on check-off be accepted in good 
standing despite delayed payment by 
their employers. The entire issue be- 
came moot with enactment of the 
Landrum-Griffin regulation outlawing 
such clauses. 

The monitors deserve a greater de- 
gree of credit for their intervention in 
the area of trial and appeal proce- 
dures, although most of this should 
be attributed to the chairmanship of 
Judge Cayton. He quickly noted a 


lack of uniformity in appellate han- 
dling and convinced the union it should 
adopt procedures which would permit 
hearings in the local area, provide a 


stenographic transcript, require the 
appeals panel to hand down findings 
with its decision and allow the ac- 
cused to amend the transcript, if 
necessary. Judge Cayton also pro- 
posed procedural guidelines for the 
conduct of trials at the local level, in- 
cluding provisions for detailed speci- 
fication of charges, accurate summaries 
of the evidence and minutes with full 
opportunity for confrontation and 
cross-examination and requiring the 
trial board to make findings of fact. 


The Teamsters constitution, like 
those of many other unions, is less 
than adequate in its provisions for 
fair hearing in local trials. Even the 
guidelines proposed by Judge Cayton 
are wanting in such a vital area as 
relating the penalty to the gravity of 
the offense. And, of course, the best 
of constitutional provisions are them- 
selves subject to manipulation. Nev- 
ertheless, the monitors’ guidelines 
mark a step forward in the preserva- 
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tion of member rights and it is to be 
hoped that the International will keep 
and extend them. 


Local Union By-Laws. The moni- 
tors were instructed by the consent 
decree to draft a model code of by- 
laws for use by union locals and these 
were to be recommended to the locals 
by the General Executive Board. The 
requirement was necessitated by the 
fact that only half of some 900 local 
unions were governed by by-laws.” 
The only rules governing the other 
locals, to the extent that they were 
obeyed, were the provisions contained 
in the International constitution. This 
was the only provision of the consent 
decree which gave the monitors a 
task which it need not “counsel with 
and recommend to” the General Exec- 
utive Board; it certainly was not a 
chore of any major magnitude. Yet 


the union complained after more than 
two years of monitorship that it had 
yet to receive a draft approved by the 


monitors. During the court debate, 
it accused the monitors of “foot- 
dragging” on this issue.’* Final ap- 
proval of the model code did not come 
until last December. The proposed 
by-laws certainly deserve the consid- 
eration of the union, if only that they 
differed in one significant respect from 
the common practice in many locals. 
This was in preserving for the local 
executive board the actual powers to 
manage the affairs of the union and 
supervise property the activities of the 
full-time officers. The model code also 
incorporates within it many of the 
provisions set forth in the Landrum- 
Griffin law for local self government. 
Whatever importance it might have 
in the protection of union democracy, 
however, was diminished by the na- 
ture of the International’s recommen- 
dation for its adoption. In his circular 


letter on the subject, Hoffa urged the 
submission of the proposed by-laws 
to the local membership but added 
that the local was free to retain any 
section of its present by-laws which it 
considered “superior or better adapted 
to the local situation.” ** 


Fiduciary Standards. The consent 
decree instructed the union to review 
and, where needed, establish account- 
ing and financial methods for all funds 
and properties. It further required 
union officers handling these funds to 
adhere to obligations imposed on fi- 
duciaries. The monitors were author- 
ized to recommend as to such procedures 
and adherence. 


The general area can be discussed 
in two parts—the accounting prac- 
tices and the fiduciary adherence. 
Under direction of the monitors, the 
accounting firm of Price, \Waterhouse 
and Company surveyed the union’s 
bookkeeping methods. Except in one 
sector, it found comparatively little 
to criticize. The exception concerned 
the failure of the union to maintain 
“complete authoritative 
members in good standing” 
firm recommended establishment of a 
detailed, name-by-name record-keeping 


records of 
and the 


system of dues collections at the In- 
ternational level.** Secretary-Treasurer 
John English protested that compli- 
ance with this recommendation would 
cost more than $330,000 in initial in- 
vestment and increase record-keeping 
costs by $142,000 a year. The dispute 
was settled virtually on the union’s 
terms: The International agreed to 
minor modifications of its accounting 
system, including procedures to guard 
against possible error by local secretary- 
treasurers, but resisted what English 
insisted was a wasteful duplicate of 
local-level membership records.*® As 
an aside, it might be noted that this 
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IRRA 1961 Spring Meeting 


footnote 4. Part I, 


* Initial Report etc., pp. 141-162. 
* International Teamster, May, 1960, p. 20; 
Teamsters New Service, July 8, 1960. 





controversy does much to destroy the 
popular conception of the Teamsters 
union as a monolothic dictatorship. 
Indeed, it illustrates the still-existent 
power of the local unions to deny the 
International officers a continual check 
on its good-standing membership ex- 
cept upon audit of local records. 


The question of adherence to fidu- 
ciary standards constituted the thorn- 
iest area of relationship between the 
union and the monitors. Under Judge 
Cayton’s chairmanship, the board had 
restricted itself to a requirement that 
proper bonding procedures be estab- 
lished, especially for local union 
secretary-treasurers and _ trustees.” 
This was. done. However, Mr. 
O’Donoghue interpreted the authority 
of the monitors, as derived from the 
fiduciary standards clause, as sufficient 
to encompass “Orders of Recommen- 
dation” for a general investigation of 
any union officer accused of wrong- 
doing, even if the accusation was 
made not by a member but by the 
Senate committee. Many of the cases 
which became the subjects of ex- 
tended litigation concerned this area 
and, in a few instances, resulted in 
court orders to the union to take 
specific action. But the final record 
as to reform is not impressive. There 
were some resignations and infrequent 
trials of those charged with misuse of 
funds. Court orders produced union 
trials in cases involving Philadelphia 
local No. 107, where the officers were 
charged with widespread financial 
malpractice, and Owen B. Brennan, 
Hoffa’s close ally in Detroit, who was 
accused of using welfare funds to pay 
a boxer then under his management. 
So far, there have been no verdicts 
from these trials and, with the end of 
the monitorship, it is not difficult to 
predict what these will be. We have 
already noted that the court struck down 
an attempt by the monitors to oust 
Hoffa from office because of his in- 


volvement in the Sun Valley land epi- 
sode, although he still faces a federal 
indictment on this score. Three cases 
arising out of the senate probe— 
Joseph Glimco of Chicago local 777, 
Harold Gross of Miami local 320 and 
Anthony Provenzano of Hoboken lo- 
cal 560—constituted the final attempt 
by Mr. O’Donoghue in September 
1959 to enforce a house-cleaning. Of 
these, Gross has resigned and the new 
convention apparently indicates that 
the other two cases have been 
abandoned. 


Conflict of Interest. The consent 
decree prohibited any union officer 
from having a conflicting financial in- 
terest in a company with which the 
union bargains collectively or to put 
himself in such a business position 
which might create such a conflict. 
Under the chairmanship of Judge Cay- 
ton, each of the international officers 
was asked by the monitors whether 
such a conflict existed. Each replied 
in the negative and the subject was 
dropped. Nothing was done which 
might disclose such conflicts at lower 
levels among officers of local unions 
and joint councils. Nevertheless, we 
can easily assume that violations, if 
any, have not been of any great mo- 
ment. Certainly the relentless inves- 
tigation conducted by the Senate com- 
mittee would have spotlighted any 
serious conflicts. Indeed, the failure 
of Mr. O’Donoghue to pursue this 
line of inquiry is perhaps the best 
testimony as to the general adherence 
to this prohibition. 


Trusteed Local Unions. One of the 
scandals which helped the public ac- 
cept the charge of a “rigged conven- 
tion” was the disclosure that 109 of 
the 894 locals within the union were 
under trusteeship—some of them since 
1937. The consent decree therefore 
ordered the General Executive Board 
to review the status of trusteed local 





* Source cited at footnote 7, Part I, p. 6. 
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unions “to the end that trusteeships 
be removed and self government re- 
stored with all deliberate speed con- 
sistent with the best interests of the 
membership of such locais.” The 
monitors were instructed to “counsel 
with and make recommendations” 
toward this goal. During the first 
four months, considerable progress 
was achieved. Forty-one locals were 
released from trusteeship and prepa- 
rations were under way in 22 others. 
Of the remaining locals, covering 3.4 
per cent of the total membership, 23 
had less than 1,000 members each and 
only one had more than 4,000.*° But 
the machinery creaked to a halt after 
Mr. O’Donoghue assumed the chair- 
manship. First there was an argu- 
ment over the check-off eligibility rule, 
then a dispute whether the American 
Arbitration Association should replace 
the Honest Ballot Association in some 
of the “pilot” elections to test ballot 
procedures. Only four more locals 
were restored to self government be- 
fore December, 1960, when Judge 
Letts cleared this roadblock by ap- 
proving election procedures for locals 
still under trusteeship. By ihe con- 
vention date, all except three or four 
locals will have elected their delegates 
as autonomous organizations. 

Statistics are unavailable but I 
daresay that in most instances the 
elected officers will be the same per- 
sons who functioned in these posts 
under the trusteeship. There are ex- 
ceptions, of course. In the case of 
Springfield, Missouri, Local 245, where 
the court ordered an audit but the 
records were destroyed before the 
auditors arrived, the membership— 
given an opportunity to make their 
own choice—promptly elected a new 
set of officers. 

Constitutional Amendments. The 


consent decree authorized the moni- 
tors to propose, “after consultation 


with the General Executive Board,” 
amendments to the International con- 
stitution for consideration by the 
forthcoming convention. This could 
well have been the most fruitful result 
of the monitorship. It would have 
allowed the monitors an unrivaled op- 
portunity to make far-reaching sug- 
gestions for the solution of the 
problems involving membership rights. 
Unfortunately, this is the area in 
which least was done. 

The court, in approving the call of 
the convention, also agreed to the 
submission of a number of constitu- 
tional amendments. However, none 
of these was proposed by the moni- 
tors and, in fact, they are merely some 
of the many changes which the union 
officers will propose in July. Inci- 
dentally, the court vetoed one of the 
suggested amendments—an interest- 
ing change which would allow officers 
and elected business agents to serve, 
ex officio, as delegates to future con- 
ventions. 


Conclusion 


It is not an impressive record of 


accomplishment. At the same time, 
the monitorship has not been an in- 
expensive experiment. The union’s 
financial reports disclose that it spent 
$634,026 during the years of 1958 
through 1960 on expenses directly 
credited to the monitors. In addition, 
it still has to pay disputed legal fees 
claimed by attorneys for the dis- 
senters. During this same period, the 
union spent $1,609,063 for legal fees 
and expenses—a considerable part of 
which can be attributed to the Cun- 
ningham court case. These costs cer- 
tainly were a major share of the op- 
erating deficit of $4,022.547 which the 
union amassed during these years. 


It is not irrelevant to note that the 
consent decree gave no authority to 
the monitors in the area of collective 
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bargaining where the union, under 
Hoffa’s leadership, has achieved sig- 
nal successes. There also has been 
some gains in membership, although 
less perhaps than might be surmised 
from membership figures announced 
when seasonal jobs are at their high- 
est. A more accurate figure can be 
determined by examining average 
dues-paying membership as reflected 
in annual dues payments; for 1960, 
this disclosed average membership of 
1,478,500. During 1957, the last year 
of the Beck regime, the comparable 
figure was 1,408,173. The difference 
of 70,000-plus members represents 
significant growth, coming as it does 
during a period of economic recession 
and when many unions suffered mem- 
bership declines. But it has an at- 
tached price-tag. During these three 
years, the union spent some $5,470,000 
in organizing campaign expenses—or 
more than $75 for each new member. 
During the five years of the Beck 
regime, the union gained some 280,000 


members at a cost slightly under 


$5,000,000. 


There also are some negative as- 
pects to the monitorship we would do 
well to consider. During the period 
of Mr. O’Donoghue’s chairmanship, 
the union leadership, with some jus- 
tice, considered itself to be under at- 
tack collectively and this resulted in 
an artificial unity within the General 
Executive Board against the common 
enemy. There are natural divisions 
within the union, separating men with 
varying ambitions and social goals. 
The kind of attack the union endured 
with Hoffa as principal target pre- 
vented these diverse elements from 
asserting themselves. We thus ap- 
proach the convention with a spirit of 
unity which is neither natural nor 
healthy in an organization like the 
Teamsters. How long it will take for 
the inherent rivalries within the union’s 
now-united leadership to find normal 
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outlets will depend upon the events 
between this and the next convention. 


A more serious problem, from the 
public point of view, develops from 
the failure of the monitorship to ac- 
complish very much that was con- 
structive and the irritations within 
the union it aggravated during its 
three-year course. It probably will 
be a long while before we have an- 
other case where a major union vol- 
untarily places itself under even the 
limited authority of a court-appointed 
board of monitors. For one thing, 
the Landrum-Griffin law now pro- 
vides alternative methods which dis- 
satisfied members can use to remedy 
their grievances. The February, 1959, 
decision by the court to amend uni- 
laterally the consent agreement with- 
out hearing what evidence the union 
might have offered in the original trial 
indicates some of the perils to which 
a union becomes subject when it par- 
ticipates in this kind of arrangement. 
Nor have the monitors given us much 
to chew on in the area of internai ad- 
ministration. One of the continuing 
problems in this field, especially in 
relation to the rights and duties of 
members, arises out of the absence 
of an independent judiciary in the 
labor movement where there has been 
a traditional lack of separation be- 
tween the executive and _ judicial 
branches of union government. Some 
observers, like myself, have welcomed 
the use by some unions of public re- 
view boards who can review disputed 
decisions without self-interest. It is 
a pity that the experience of the moni- 
torship can only serve to slow any 
movement toward the establishment 
of public review boards. 

In the final analysis, the decisions 
affecting the union must be made by 
the members of their properly elected 
representatives. Neither monitors 
nor public review boards can do this 
job. We can be certain that the 2,000 
delegates who will attend the forth- 
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coming Teamsters’ convention this 
July will be representative of the 
union’s membership, active and indif- 
ferent. It is sad to report, then, the 
final chapter of the frustration of the 
monitorship. When the two sides 
discussed convention procedures last 
September, it was tentatively agreed 
that each delegate would receive a 
copy of the “comprehensive report” 
of the monitors—the final statement 
to the court of its three-year tenure. 


This would have represented disclo- 
sure at its best. The delegates could 
then make the decisions with the facts 
before them. But it was typical of 
the fiasco which accompanied the end 
of the monitorship that the board 
failed to get agreement on its final 
report and it was never submitted. 
The monitorship, it seems, must be 
laid to rest without even an obituary. 


[The End] 
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PAPER 


over-all 


R. ROMER’S has 

painted an excellent 
picture of the litigation and the moni- 
torship involving the Teamsters union. 
It seems to me to be a safe conclusion 
that the monitorship 
fiasco and a waste of union funds. 


was a huge 

What is most significant, I believe, 
is the fact that everyone seems agreed 
that on July 3, 1961, James Hoffa will 
be re-elected president of the Team- 
sters and as of now it appears that 
there may be no opposition whatever. 

It is important that we consider 
this question: How does it happen 
that in the face of the McClellan Com- 
mittee findings, the expulsion from 
the AFL-CIO and the charges leveled 
by the monitors, as well as the pub- 
licity which surrounded all of these 
matters, there will be no change in 
the leadership of the Teamsters union?’ 


IRRA 1961 Spring Meeting 


The explanation, it seems to me, 
lies in the fact that the litigation and 
the monitorship violated all of the 
ideas concerning democracy in labor 
unions and responsiveness to the will 
of the majority which we have always 
talked about. 


In an article dealing with “Union 
Democracy” which appeared in the 
Harvard Law Review for February, 
1959, Archibald Cox, now Solicitor 


General of the United States, states: 


“Apparently there were violations 
of the constitution and by-laws of the 
International Brotherhood of Team- 
sters in the choice of delegates for the 
1957 convention, but many of these 
violations were technical ones and no 
one seriously believes that a majority 
of the members desire a different 
president.” 

As far as the membership is con- 
cerned, I believe that most Teamster 
members would ask themselves what 
was democratic about having a con- 
vention held up and later the officers 
enjoined from taking office upon the 
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request of thirteen members. None 
of the thirteen were leaders or out- 
standing trade union members and 
the lawyer who represented them was 
involved actively in representing em 
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three-year course. 
be a long while before we have an 
other case where a major union vol- 
untarily places itself under even the 
limited authority of a court-appointed 
board of monitors. For one thing, 
the Landrum-Griffin law pro 
vides alternative methods which dis- 


now 


satisfied members can use to remedy 
their grievances. The February, 1959, 
decision by the court to amend uni 
laterally the consent agreement with 
out hearing what evidence the union 
might have offered in the original trial 
indicates some of the perils to which 
a union becomes subject when it par- 
ticipates in this kind of arrangement 
Nor have the monitors given us much 
to chew on in the area of internal ad 
ministration. One of the continuing 
problems in this field, especially in 
relation to the rights and duties of 
members, out of the 
of an independent judiciary in the 


arises absence 
labor movement where there has been 
a traditional lack of separation be 
tween the executive judicial 
branches of union government. Some 


and 


observers, like myself, have welcomed 
the use by some unions of public re 
view boards who can review disputed 
decisions without self-interest. It is 
a pity that the experience of the moni 
slow 


torship can only serve to 


movement toward the establishment 
| 


of public review boards. 


any 


In the final analysis, the decisions 
affecting the union must be made by 
the members of their properly elected 
representatives. Neither monitors 
nor public review boards can do this 
job. We can be certain that the 2,000 
delegates who will attend the forth 
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coming Teamsters’ convention this 
July will be representative of the 
union’s membership, active and indif- 
ferent. It is sad to report, then, the 
final chapter of the frustration of the 
monitorship. When the 
discussed convention procedures last 
September, it was tentatively agreed 
would 


two sides 


that each delegate 
the 
monitors 


receive a 
copy of “comprehensive report” 
of the the final 
to the court of its three-year tenure. 


statement 


This would have represented disclo- 
The delegates could 
then make the decisions with the facts 
them. But it was typical of 
the fiasco which accompanied the end 
of the monitorship that the board 
failed to get its final 
report and it submitted. 
The monitorship, it seems, must be 


sure at its best. 


before 


agreement on 


was never 
laid to rest without even an obituary. 


[The End] 





Discussion of the Romer Paper 


By LESTER ASHER 





The author is a member of the Chi- 
cago law firm of Asher, Gubbins & 
Segall. 


N R. ROMER’S PAPER 
1 painted an excellent over-all 


picture of the litigation and the mont 





torship involving the Teamsters union 
It seems to me to be a safe conclusion 
that the huge 


monitorship was a 


fiasco and a waste of union funds 


What is most significant, I believe 
is the fact that everyone seems agreed 
that on July 3, 1961, James Hotta will 
be re-elected president of the Team- 
that 
there may be no opposition whatever 


sters and as of now it appears 


It is that we consider 
this How does it happen 
that in the face of the McClellan Com 
mittee findings, the expulsion from 
the AFL-CIO and the charges leveled 


by the monitors, as well as the pub 


important 
question: 


licity which surrounded all of these 
matters, there will be no change in 


the leadership of the Teamsters union ? 
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The explanation, it 
fact that the liti 
monitorship violated 


seems 
in the 
the 
ideas concerning democracy in 
unions and responsiveness to the v 
f the majority which we have alw: 
talked 


In an 


about 


article dealing with 
Democracy” which 
Law Review February, 
Archibald Cox, now Sol 


icitor 
General of the United State 


appeared 


Yarvard for 


1959. 


“Apparently there were violati 


of the constitution and by-laws of the 
Brotherhood of 


International Team 


sters in the choice of delegates for the 
1957 « but these 


onvention, many of 


violations were technical ones and no 
one seriously believes that a majority 
desire a _ ditterent 


of the members 


president.’ 
As far as 


believe that 


the membership is con 


cerned, | most Teamster 
members would ask themselves what 
was democratic about having a con 
vention held up and later the officers 


enjoined from taking office upon the 
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request of thirteen members. None 
of the thirteen were leaders or out- 
standing trade union members and 
the lawyer who represented them was 
involved actively in representing em- 
ployers, many of them in dealings 
with Teamster local unions. As the 
monitorship developed it seemed at 
various times that most of the plain- 
tiffs were seeking a job, that each was 
striving to get something for himself 
out of the litigation. The attorneys’ 
fees ran into fantastic amounts, and 
undoubtedly the objections to the fees 
and the pressure which was built up 
against paying them contributed sub- 
stantially towards the settlement of 
the litigation and made possible sched- 
uling of the convention. 


It is significant that the Landrum- 
Griffin act adopted the statutory 
scheme that when an election is chal- 
lenged, such challenged election is 
presumed to be valid and “in the in- 
terim the affairs of the organization 
shall be conducted by the officers 


elected.” In the Teamster litigation, 


on the other hand, Judge Letts first 
restrained the holding of the conven- 
The court of appeals vacated 
Thereupon the con- 


tion. 
this injunction. 
vention went ahead and Hoffa 
elected, together with a new executive 
board. Pending the trial on the mer- 
its, Judge Letts issued a preliminary 
injunction barring Hoffa and the other 
newly-elected officers from assuming 
office. Thus, Beck and the old exec- 
utive board retained leadership. This 
procedure was exactly opposite to the 
theory of the Landrum-Griffin act of 
1959. Because of this impossible sit- 


was 


uation, Hoffa had to accept the moni- 
torship or whatever other device could 
be agreed upon so he could recapture 
the presidency to which he had been 
elected. 

The Landrum-Griffin scheme of 
keeping the challenged officers in their 
positions will also break down, as 
Commissioner Holcombe has sug- 
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gested, unless the courts get in and 
out as quickly as possible and hear 
the case, order an election, or refuse 
to do so and uphold the contested 
election. The courts can undoubtedly 
act quickly if they want to do so, but 
if the Teamster litigation is a pre- 
view of what will happen, the Landrum- 
Griffin machinery will probably be 
ineffective. Certainly, in the Team- 
ster litigation no one wanted to get in 
and out as quickly as possible and it 
appeared to be too big a situation, 
with far too much money involved 
in fees. 

It is traditional in labor circles to 
be suspicious of lawyers and court 
proceedings. Union officials and mem- 
bers are constantly fearful of a sell- 
out and are disturbed by the time 
consumed in litigation, as well as the 
tremendous For years labor 
leaders have been telling jokes about 
their lawyers and this has been an 
easy way to assure getting a laugh. 

The Teamster monitorship 
added materially to this lack of respect 
for lawyers and the courts. Much of 
the conduct engaged in by the parties 
to the Teamster litigation is hard to 
justify. During the course of the bit- 
terly contested proceedings, parties 
to the litigation, as well as individual 


cost. 


has 


monitors, saw the judge on numerous 
without giving notice to 
the other parties. There was no rule 
of good conduct which apparently was 


occasions 


not violated in this case. One moni- 
tor, who was named by the plaintiff 
group, removed from his post 
because he did not vote with the chair- 
man on all Without a hear- 
ing, he was removed by the court. 
Subsequently, the court of appeals re- 
versed this of the monitor. 
One important result of the antics dis- 
played during the course of the moni- 
torship was to add materially to the 


was 


issues. 


removal 


distrust of lawyers and courts which 
has traditionally been expressed by 
union leaders and members. 
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The monitorship revealed another 
problem in the court regulation of 
trade unions which the Landrum- 
Griffin act has faced up to. The 
monitors were anxious to have honest 
elections conducted in local unions, 
particularly those coming out of trus- 
teeship. Accordingly, the recommenda- 
tion was made by the monitors that 
such elections of officers be supervised 
by some outside agency. Thereafter, 
a great deal of controversy arose as 
to whether these elections should be 
the Honest Ballot As- 
the American Arbitra- 
tion Association. Some of the stories 
spread by Teamster leaders regard- 
ing the fees which these outside organi 
zations wanted to charge have frightened 
Teamster n from the 
idea of outside supervision of elec- 


conducted by 


sociation or 


members away 
tions forever. 

In the elections of delegates to the 
July 3 convention, each local union 
has voted on this question of outside 
supervision. Here in Chicago I know 
of only one local union which has 


voted in favor of using some outside 
agency to supervise its election for 
delegates. This local union has en- 
gaged a professor at Loyola University 
and some of his assistants to super- 
election. The Landrum- 
Griffin act, taking a different approach, 
provides that if a court directs a new 
election, the election shall be held 
under the supervision of the Secretary 
of Labor. 


vise its 


The Landrum-Griffin act also con- 
tains the following provision with re 
spect to court proceedings relating to 
contested elections: 


“The court shall have power to take 


such action as it deems 
the 


organization.” 


pre per to 


preserve assets of the labor 


In the light of the Teamsters moni 
torship, it can be expected that this 


the 
possibility of future scandals with the 


statutory provision will present 


attendant dissipation of union treasuries 


fees for re 


[The End] 


used to 
ceivers and their attorneys. 


pay large scale 





Comments on the Holcombe 
and Romer Papers 
By I. M. LIEBERMAN 





Mr. Lieberman is the Employee Rela- 
tions Director of the Toni Company. 


M Y REMARKS will be based upon 
two assumptions: (1) The ques- 


tion of democracy in internal union 





affairs is a matter of public concern 
and considered to be in the 
public domain; and (2) In the last 
25 years, during the dramatic period 


may be 
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of growth of unions in this country, 
the international unions 
demonstrated ability to 
quately with their internal problems. 


have n 
cope ade 
that the 
control and both the 
Democratic party and the Democratic 
primary elections in Chicago by Mayor 


[It is paintully apparent 
domination of 


Daley pale by comparison to the con- 
trol of national conventions and elec 
tions in many international unions by 
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the incumbent leadership group. Yet 
it is vital to this country—and to the 
free world as well—that there be 
strong and democratic trade unions 
in this country; unions that can serve 
as models for many newly industrial- 
ized nations and as evidence of the 
validity and vitality of a free and 
democratic society. In spite of ethical 
practices committees, adequate con- 
stitutional provisions (both before and 
after the Labor-Management Report- 
ing and Disclosure Act), boards of 
public review and other devices, the 
evidence reveals no substantial change 
in the basic problem of total domina- 
tion of some local and many interna- 
tional unions by small self-perpetuating 
groups. 

Understanding the dynamics of de- 
velopment of self-perpetuating power 
complexes, it is reasonable to assume 
that the rights of the rank and file 
are jeopardized by this process. It 
is particularly discouraging to note 
therefore that many of our ablest 
scholars of the labor movement have 
not recognized the effect of a rigidly 
entrenched oligarchy on the rights 
of the and file. For example, 
a few years ago Philip Taft 
“The rights of members and 
protection in the union seem on the 
whole adequate. Whatever evi- 
dence one turns to, whether it is the 
disciplinary penalties in unions or the 
number ‘of cases in the courts, one 
must conclude that the 
handling the problem with more than 
reasonable satisfaction and that inter- 


rank 
said: 
their 


unions are 


vention by outside groups or govern 
ment, except through the courts which 
are available at present, would impose 
needless burdens upon the unions. 
ea 

The nature of the collective bargain 
ing process has been changed so that 
both bigness and centralized control 


*Philip Taft, The Structure and Govern 
Labor Unions, Harvard University 
1954, p. 245 


ment of 
Press, Cambridge, Mass., 
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are characteristic and essential ingredi- 
ents for successful union achievement. 
In fact, from a management point of 
view, as has been ably described by 
George Brooks, the very bigness of 
unions has resulted in the development 
of statesmanship as well as responsi- 
bility on the part of the international 
unions’ leadership. 

control of course be 
more vital in 


Centralized 
comes more and 
of the expertise required to evaluate 


view 


the intricate issues arising in collec- 
tive bargaining. It would be ridiculous 
for instance to expect any union rank 
and file group (or for that matter any 
group of factory supervisors) to make 
an intelligent choice between two 
pension programs based on a highly 
complex set of differing actuarial 
assumptions. 
Commissioner Holcombe stated that 
sometimes problems are posed on the 
theory that democracy precludes cen 
tralization of authority. It is 


that in the complex arena of collective 


clear 


bargaining, decision making must be 
left to the union leadership. A leader 
ship which abrogates this responsi 
bility in the name of the “democratic 
process” is self-defeating and must 
inevitably lead its organization to failure. 

The question of lack of participation 
and lack of assumption of responsi 
bility by the membership in union 
affairs is worthy of considerable seri 
ous examination. One possibility of 
aiding in the solution of this problem 
would be to impose a majority quorum 
rule for certain classes of union deci 
sions. This could be done preferably 
through amendment to union consti- 
tutions and by-laws or in the alterna- 
tive (although far less desirable) 
through federal legislation. Another 
alternative might be the use of secret 
ballots mailed to the homes of all the 
members in standing for not 


good 
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only the election of officers and other 
officials but also for purposes of major 
policy decisions relating to the in- 
ternal organization—analogous to cor- 
porate proxy referendums. 

Holcombe _ stated 


the Lab« T- Manage- 


Commissioner 
that “Passage of 
ment Reporting and Disclosure Act 
would unions to. scrutinize 
their procedures to insure compliance 
with the letter of the law and perhaps 
It is apparent that 


compel 


the spirit as well.” 
many unions have changed their con 
stitutions, by-laws, election and con- 
vention procedures as a result of the 
statute. But 
ence in the real control of international 


has this made a difter 


organizations?’ Do members have 
more to say concerning basic policy? 
\re 
unions 
\re most union conventions, 


have character 


elections in 
than 


international many 


less “rigged” before ? 
as Ja k 
Barbash and others 
ized them, expertly managed and re 
hearsed affairs with the real convention 
off the These 


questions and the lack of apparent ef 


decisions made floor ? 


fectiveness of the new law forces con 


sideration of alternate and new 
approaches to the problem. There are 
two hypotheses which deserve careful 
analysis and scrutiny by the scholars 
of the labor movement. First, are we 
the democratu 


process of our political form of gov 


correct in equating 


ernment with those same processes 
popularly required in the trade unions? 
John L. Lewis’ oligar 
chial the United Mine 
W orkers did not preclude a singularly 
effective, from the membership point 
Walter Reuthet 


pristine democracy 


It is clear that 


control ot 


of view, trade union. 
that the 


represented by 


found 
annual conventions 
was a luxury which could lead to the 
UAW ’s ruin. 

A second question deserving serious 
consideration is that of the very feasi 


*C, Peter Magrath, “Democracy in Over 
alls: The Futile Quest for Union Democracy,” 
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bility of internal union democracy. 
C. P. Magrath has argued convince 
ingly that “. . . possibly useful answers 
to the difficult problem of union gov- 
ernment begin with the 
that union democracy is not one of 
those answers.” ? He contends further 
that, however unpleasant the reality, 
democracy is as inappropriate within 


recognition 


the international headquarters of the 
UCAW as it is in the front office of 
Motors It would be 
inappropriate to examine these hypo 
they 


General most 


theses superficially are worthy 
of careful exploration 


Some unions have sought vigorously 
for answers to the problem of internal 
democracy. Boards of public review 
and the principles enunciated by the 
Ethical : 
forts to find the answers 


Practices Committee are ef 
The Labor 
Management Reporting and Disclosure 
\ct was in the eyes of many an un 
but injection of 


pleasant necessary 


into an area inade 
the 


Nevertheless objective evalua 


federal authority 


quately policed by them 


unions 
ives 


tion of the current state of union 


government indicates that none of the 


devices SO) rar adopted have been 


SUCK 
1] 
ling © assume 


which 


through 


are wil 
leadership main 
Ss powell nepotism 


and 


lar means is an acceptable leadership 


strong-arm tactics, bribery sim 


style for both union membership and 


the public, much remains to be done 


Pro forma compliance with statutory 
‘egulations and lip service pronounces 
ments of principle are insufficient. If 
the collective bargaining process and 
a vigorous trade movement are to re 


main as essential elements in a free 


must be found. 


[The End] 


society, answers 


new 
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The Job Ahead 
for the President's Committee 
on Equal Employment Opportunity 


By JERRY R. HOLLEMAN 





Mr. Holleman is now serving as 
Assistant Secretary of Labor and is 
the executive vice chairman of the 
President's Committee on Equal Em- 
ployment Opportunity. 





APPRECIATE the opportunity to 

talk with this distinguished group 
today, both in my capacity as Assist- 
ant Secretary of Labor and in my 
capacity as executive vice chairman 
ot the President’s Committee on Equal 
Employment Opportunity. Also, | 
am thankful that your program chair- 
man allowed me a wide latitude in 
the selection of a subject, because I am 
rather deeply involved these days in 
the problems posed in connection with 
the latter assignment. Accordingly, I 
would like to devote my time to dis- 
cussing the new committee, its goals, 
its programs, and what it means to 
you who are interested in and work- 
ing in industrial relations research. 

Before I get into my subject, how- 
ever, I would like to point out that 
my field of operations as Assistant 
Secretary is concerned primarily with 
employment security, apprenticeship 
and training, manpower projection 
and migratory farm labor responsibili- 
ties of the department. I know, that 
many of you are extremely interested 
in some of these programs. In fact, 
I have seen a number of my defiart- 
ment colleagues here or have heard 
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they were here, and I know that our 
interests in these matters are mutual. 


Let me say further that, although I 
will concentrate my discussion today 
on the Equal Employment Oppor- 
tunity Committee, I will be happy 
to discuss any other aspects of the 
department’s programs that you might 
desire to question me about. 


As you undoubtedly know, the 
President’s Committee on Equal Em- 
ployment Opportunity was established 
by presidential order signed March 
6, which became effective April 7. 
The committee—made up of li heads 
of government agencies and 14 public 
members—has as its chairman the 
Honorable Lyndon B. Johnson, Vice 
President of the United States, and 
as its vice chairman, the 
Arthur Goldberg, Secretary of Labor. 
The first meeting of the committee 
was held in the White House on April 
11. It is not yet in full operation, but 
it is in operation. 


Honorable 


Just yesterday, one of the first steps 
toward getting into full operation was 
completed. Committee members and 
committee representatives met with 
leaders of the principal international 
unions to discuss with them the re- 
sponsibility of organized labor in mak 
ing the 
The day before that we met with the 


President’s order effective. 
top officers of the 50 biggest govern 
ment contractors to go over the prob- 


July, 1961 © Labor Law Journal 





lem and the rules and regulations 


with them. 


[ am happy to report that the re- 
sponse from both contractors and from 
union leaders was excellent. We all 
recognize and realize that there is no 
simple way to accomplish the com- 
mittee’s objectives overnight. But we 
also know that, with the cooperation of 
government agencies, of management, 
of workers and of the communities in 
which these contracts are being ful 
and 
achiev- 


filled, we can make 


immediate 


progress 
progress—toward 
ing those goals. 

fed 
dis- 


part of the 
eliminate 


\n effort on the 
eral government to 
crimination creed, 
color or national nothing 
As a matter of fact, presidential 


because of race, 
origin is 

new. 
orders aimed at eliminating such dis- 
crimination go back at least 20 vears. 
\nd those orders by President Roose- 
velt of June 1941, 
ceeded by a series of additional orders 


have been suc 


by President Truman and by Presi 


dent Eisenhower. 


Enforcement Power 
What is 


new is the enforcement 


power provided in Executive Order 
10925. 

between 
before and Executive Order 10925 by 


There is one main difference 


the orders that have gone 


President Kennedy. Previous orders 
instructed the 
to do something about discrimination 


government agencies 
in their own employment or by con 
tractors with whom they did business, 
but, in the final analysis, enforcement 
was left up to the The 
new order retains for those agencies, 
enforcement but it also em 
powers the President’s committee it 
and to require 


agencies. 
power, 
self to investigate 
compliance. 

Now let me get one thing straight. 
I do brandish this enforcement 
power as a threat. It is a 
that I would just as soon the com- 


not 
weapon 
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mittee would never have to use. But 
it is a weapon which will be used if 
it becomes order to 
achieve the the 
President. 
Nor do I 
the enforcement 
government 


necessary in 
goals set out by 
criticism of 
the 


was to be 


intend any 
job done by 


As 


expected, a more effective job of get 


agencies. 


ting compliance by contractors and 
of complying in their own personnel 
policies was done by some agencies 
But there 
herent weaknesses in a system which 


than by others. were in 
required an agency to investigate it 
self. I think the weaknesses are obvi 
ous and need no further elaboration 


The previous committees—the Presi 
dent’s Committee on Government Con 
tracts and the President’s Committee 
on Government Employment Policy 
had no power of independent 
vestigation and no power of enforce 
ment. 


mediation. conciliation, education 


They depended on persuasion 
We, 
too, will place our major dependence 
on these same methods. But we are 
and the 
contractors are fully aware 
additional 


wencies and 


that this 


p wers 


pe rfectly aware 


committee has 


\s I said, I hope it will not be ne 
use those but | 
you this 
The 


goals and given the instructions; we 


essary to powers 


assure committee means 


business. President has set the 


intend to carry out those instructions 
in a sincere effort to achieve the 

look 
order It is too lons 
full, 
glad to send you copies on request 


Washington 25, 


Let us for a moment at 
President’s 


mw tio 
i r¢ 


read to you in but we will 
to the committee at 


> €: 
In its preamble, the order points out 


that 
should be charged with the responsi 


“a single governmental committe: 


bility’ for accomplishing the nondis- 
crimination objectives, and the order 
then proceeds to set up the committee. 
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With regard to employment by 
government agencies, the order re- 
affirms the previous order requiring 
the elimination of discrimination and 
calls for a study of current practices 
and policies and a survey of the pres- 
ent situation in the agencies. Later 


in the order, the committee is given 
the right to adopt such rules and 
regulations as it deems necessary to 
achieve this goal of nondiscrimination 


in government employment. 


In the field of the obligation of 
government contractors and sub-con- 
tractors, the order is clear and spe- 
cific. It requires government contracts 
to include a detailed clause guarantee- 
ing nondiscrimination because of race, 
creed, color or national origin. This 
applies both to employees and to appli- 
cants for employment. It covers such 
fields as employment, upgrading, demo- 
tion or transfer; recruitment or adver- 
tising; layoff or termination; 
pay or other forms of compensation ; 
and selection for training, including ap- 
prenticeship. And there are require 
ments for compliance reports and other 


rates of 


evidences of good faith compliance. 


The order gives the contracting agen 
cies primary responsibility for obtain 
but it then extends the 
itself. 


ing compliance, 


same to the committee 


The order 
instructions and penalties. 
for the award of a certificate of merit 
to contractors or organizations which 
make outstanding records in complying 
with the And the holder of a 
certificate of of the 
responsibility for making compliance 


powers 


limit itself to 
It provides 


cle es not 


order. 
merit is relieved 
reports so long as he keeps that cer 
tificate. Thus, a certificate is more than 
just a publicity gimmick, It relieves the 
employer of certain burdens. 

As you no doubt are aware, it takes 
time to get the wheels of government 
rolling on a new effort such as this one. 
We have been faced with problems of 
financing, problems of personnel, prob 
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lems of getting the rules and regula- 
tions in final form for publication and 
with many other of the usual and ex- 
pected delays. Until the effective date 
of the order—April 7—we could do 
little but plan, but by the time the com- 
mittee met on April 11, our plans had 
progressed to the point where some key 
personnel could get to work. 


Analyzing Complaints 


Meantime, the complaints had started 
piling up. By the time of the commit- 
tee meeting, we had accumulated 72 
new complaints, and we had 42 com- 
plaints left over from the previous com- 
mittee. The task of analyzing and 
processing those complaints was started 
immediately, but it was necessary to 
hold up transmittal to the agencies con- 
cerned until the rules and regulations 
were perfected. That has now 
done, and the necessary information is 
in the An 
agency has 30 days from the time of 
receipt of the complaint to investigate 
The report of its disposition 
comes back to the and 
the committee will then decide whether 
it should look into the matter on its 
Incidentally, when | the 
“committee,” I do not that 
every complaint or every action is a 
for consideration by the full 
The full committee sets 


been 


hands of the agencies. 


and act. 
committee, 


own. Say 


mean 


matter 
committee. 
policies and takes such actions as it 
considers but the actual 
day-to-day operation of the commit- 
tee’s work investigation 
and compliance actions 


necessary, 


including 
is a staff job. 
To date have received a total 
of 187 complaints, 64 of them of dis- 


we 


crimination in government agencies, 
123 of them of discrimination in con- 
tract work. These are being proc 
essed as rapidly as possible, because 
we know full well that “justice de- 
We do not 
intend to spend several years investi- 
that 


layed is justice denied.” 


gating a complaint—and has 
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happened in some cases in the past. 
We will give the complainant and his 
employer a decision just as quickly 
as our facilities and personnel will 
permit. 

There is one policy of the commit- 
tee which I want to emphasize. We 
are not a outfit. 
We do not intend to grab headlines 
by releasing information about com- 
plaints received. As I told the com- 
pliance officers from more than 40 


publicity-seeking 


agencies at a recent meeting: “We 
are not seeking credit ; we are seeking 
effective implementation of the Presi- 
dent’s Order. The credit will belong 
to the agencies, the contractors, the 
employees and the communities.” 
Unfortunately, there are instances 
in which the committee has no con- 
trol over the release of publicity con- 
If a complainant 
or a group of complainants see fit to 
the the fact 
that they have filed complaints against 


cerning complaints. 


release to newspapers 
certain employers or labor unions, the 
resulting publicity is beyond our con 
trol. But the 
actions, we will maintain our policy 
of not disclosing information about the 


even in face of such 


complaints. 

We are not engaged in witch hunts. 
We will not those who would 
damage the reputation of an employer 


assist 


or an organization of employees with 
out proper and thorough investigation. 


If there is fault, we intend to find 
it, but we will seek to get the fault 
corrected peacefully and quietly, with- 
out fanfare. 

If it becomes necessary to use more 
forceful methods to correct the fault, 
but only 
only 


we will use such methods 
last Then 
will we make public the back 


as a resort. and 
then 
ground which required such action. 

Let me close by quoting what Presi 
dent Kennedy told the committee in 
the course of his remarks at the first 
meeting. I quote: “The Federal gov 
ernment spends billions of dollars a 
most 


therefore this is a 


powerful instrument for accomplish- 


year and 
ing the objective which we all seek. 
All of us that Federal money 
should not be spent in any way which 


agree 


encourages discrimination, but rather 


should be spend in such a way that 


national goals of 
And Fed 


eral budgets are as large as they are, 


the 
equal opportunity. 


it encourages 
W hen 


when they cover such a large per 


centage of employed people of this 
country, directly or indirectly, this 


quite obviously can be a very eftec 


tive instrument to carry out the na 


tional objectives.” Close quote 

| wholeheartedly agree with the state 
to the best of my ability 
the committee's 
intend to see to it that this 


[The End] 


ment and, 
and the ability of 
statf, we 
IS done 


THE USES OF LABOR TRADITION 


\n interesting feature of the Spring meeting of the IRRA was a 


session devoted to the use of the oral tradition in the teaching of labor 


history. This segment was presented by Archie Green, the librarian 
of the Institute of Labor and Industrial Relations of the University of 
Illinois. The chairman for the session was George Schultz, Professor 
of Industrial Relations of the Graduate School of Business, University 


of Chicago. Since the session made extensive use of tape recordings, 


it could not be reproduced in this record of the proceedings. 
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The Migratory Worker 
in the Farm Economy 
By LOUIS LEVINE 





The author is a Deputy Director 
of the Bureau of Employment Secu- 
rity, U. S. Department of Labor. 





WISH TO CONGRATULATE 

the IRRA for including a panel on 
the migratory worker on the program 
for the spring session. There has been 
very little systematic research in this 
subject on the part of labor econo- 
mists. Hopefully, the discussions here 
today may stimulate students to delve 
into such topics as the farm labor 
market, labor contracting in agricul- 
ture, the mechanism em- 
ployment security for farm labor. At 
the present time, relatively little is 
known on these subjects. 


wage and 


In my presentation, | shall discuss 
very briefly some of the developments 
in the farm economy which have rela 
tionship to migratory the 
farm labor market and how it func- 
tions; the characteristics and employ- 
ment patterns of migratory workers; 
trends and outlook for migratory farm 
labor; and some of the implications in 


workers: 


terms of economic solutions to prob 
lems of migratory farm labor. 


The Farm Economy 


The recent growth in productivity 
in agriculture is the major factor that 
has affected labor requirements, em- 
ployment relationships and the util- 

"Output per Manhour in the Private Econ 
omy, 1959, Bureau of Labor Statistics, June, 
1960. 
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migrant farm workers in 


Real product per man- 


zation of 
recent years. 
hour in agriculture rose more than 75 
per cent from 1950 to 1960, averaging 
an increase of about 6 per cent per 
year—more than twice the annual in- 
crease in nonagricultural industries.’ 


From the standpoint of hand labor, 
the introduction and rapid spread in 
use of such new equipment as cotton 
harvesting machines, potato combines, 
snap-bean harvesters, pickup balers, 
field forage harvesters and vegetable 
combines, have had a significant im 
pact. The use of more productive 
crop varieties, fertilizers, sprays and 
weed controlling chemicals have liter- 
ally revolutionized production methods. 
Gains in productivity of agriculture 
in the last 10 years have almost equalled 
progress in the previous 30 years.’ 


Since farm output has risen at a 
slower rate than labor productivity, 
total labor requirements in agricul- 
ture have trended downward. Tech- 
nological displacement, chronically 
low incomes on a significant propor 
tion of less productive farms and the 
high natural rate of increase of the 
rural population have tended to ag 
gravate the labor-surplus situation in 
agriculture. 

The increase in mechanization and 
scientific farming has also been as 
consolidation of farms 


sociated with 


into larger units to utilize expensive 


*Changes in Farm Production and EI: fii- 
ciency, Agricultural Research Service, July, 
1960; and Farm Cost Situation, Agricultural 
Research Service, November, 1960. 
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production capital more effectively. 
3etween 1950 and 1959, farms of 1,000 
acres and more in size increased 12 
per cent. On the other end of the 
scale, farms in the 10 to 90 acre cate- 
gory declined 42 per cent. (This shift 
is only partially due to the change of 
definition of farms in the latest census 
of agriculture. ) 

The shift toward large, mechanized 
farm operations has had the effect of 
forcing tenants and sharecroppers, as 
well as small independent farmers, 
out of production. Tenants of all types 
accounted for 26.8 per cent of the 5.4 
million farms in 1950, but were only 
million farms 


>” 


20.5 per cent of the 3.7 
in 1959. Growing capital requirements 
have severely limited the opportuni- 
ties for tenants to become farm owners. 

While favorable 
in the nonfarm sector of the economy 
most of the past decade 


economic ct ynditions 


throughout 
have made it possible for displaced 
small farmers and tenants to move 
into nonagricultural industries, many 
have been forced to remain in agricul 
ture as hired farm workers. This is 
especially true of those with limited 
minority 


and members of 


Many of these people have 


education 
groups. 
been a source of replenishment for 
the migrant streams of farm workers 
who strive to maintain steady employ 
ment by taking advantage of alternations 
of seasons in several agricultural areas. 
Our concern, however, is with the 
changes in agriculture that have oc 
curred in those enterprises that pro 
vide jobs for hired workers, including 
The recent census of agri- 
culture show that more than half of 
all farms employ no hired workers. 
In 1954, only 5 per cent of all farms 
as $2,000 in 
These farms, however, accounted for 
70 per cent of the total farm 
bill for that year. -Preliminary indica- 


migrants. 


spent as much wages. 


wage 


tions are that this situation will show 
little change in 1959. Migrant farm 
workers are usually found on those 
farms where there is a wide seasonal 
swing in hand-labor requirements 
which cannot be met from local sources. 
Vegetable, fruit, and sugar-beet en- 
terprises and those cotton farms that 
are unmechanized or have not mech- 
anized completely, have the greatest 
Huctuation in seasonal-labor demand. 
The 1954 agriculture re- 
ported average annual wage bills of 
$4,842 for farms primarily engaged in 


census of 


production of vegetables and $3,157 


for fruit and nut farms. This com- 


pares with average farm-wage ex 
penditures of $666 for all commercial 


farms. 


Farm-Labor Market 
The 


market 


the farm-labor 
that 


many 


structure of 


differs from found for 


other industries in important 
respects. To begin with, most labor 
on farms is supplied by farm opera 
tors themselves and by unpaid mem 
families. During the 


bers of their 


month of highest agricultural em 
ployment in 1960, only 2.4 million of 
the 6.9 million persons employed on 


farms were wage and salary workers 


Hired 


not have the stable attachment to the 


farm workers generally do 
force characteristic in other in 
Only 700,000 


employed on any 


Wwe rk 


dustries some farm 
one 


the 


workers are 


farm for as long as 150 days in 


vear while nearly 3 million are em 


ployed only seasonally.* The sharp 
ness of seasonal variations in the level 
of employment is illustrated by the 
fact that seasonal hired farm employ 
ment varied from a low point of about 
310,006 in March to 
1.3 million in September in the major 
the 


a peak of ove! 


agricultural areas reporting to 


*The Hired Farm Working Force of 1959, 


Economic Research Service, U. S. Depart- 
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ment of Agriculture, Agriculture Informa- 


Bulletin No. 238, April, 1961 


tion 
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Bureau of Employment Security in 
1960.* 

The high degree of seasonality means 
that the work force must virtually be 
reconstituted anew each year from per-~ 
sons who left the labor force, entered 
nonfarm work, or were unemployed 
after the last period of labor need 
was completed. Obviously, this has 


important consequences with respect 
to the type of workers who seek farm 


jobs, employer-employee _ relation- 
ships, and other aspects of the labor 
market. 

A substantial proportion are women 
and youth who come into the labor 
market only for seasonal jobs. As 
many as 1.4 million of the 3.6 million 
persons who did some farm wage 
work in 1959 engaged in such work 
for less than 25 days. For those who 
had longer term employment only 40 
per cent relied on farm wage jobs as 
their major employment during the 
year. 

Because of the short-term nature of 
most hired farm employment, em- 
ployer-employee relationships are more 
casual than in most nonagricultural 
industries. The traditional picture of 
the year-round hand who its virtually 
a member of the employer’s family has 
increasingly given way to a casual, 
impersonal relationship. Well-defined 
job tenure and seniority rights, taken 
nonfarm industries, 
Instead, 


for granted in 
are a rarity in agriculture. 
many seasonal workers are employed 
on a day-to-day basis, often by dif 
ferent employers on different days. 
Many farm activities are paid on a 
piece-rate basis under which the em- 
ployer finds little necessity for careful 
selection of employees, training, super- 
vision, or other management practices. 
In some areas, labor contractors, food 


* Farm Labor Market Developments, Bureau 
of Employment Security, January, 1961 

*For a employment rela- 
tionships in the farm labor market in the 
Pacific Lloyd H. Fisher, The 
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discussion of 


region, see 


processing companies or employer as- 
sociations recruit, supervise and pay 
the labor used on individual farms, 
further reducing direct contact be- 
tween the farmer and his hired hands. 
On the other hand, employment of 
migratory labor usually entails re- 
sponsibility for providing housing and 
advancing transportation costs for 
employees.° 

Special labor-market institutions 
have developed to meet the distinctive 
needs of agricultural workers and em- 
The individual crew leader 


ployers. 
some of 


and labor contractor fulfill 
the functions of foreman and pay- 
master. The day haul brings together 
workers and employers in cases where 
employment relationships have been 
narrowed to day-to-day hiring. The 
provision of foreign workers through 
special government and 
special international arrangements ex- 
erts a labor market influence rare in 
other sectors of the economy. 


programs 


Unionization, common in many non- 
agricultural industries, has, until re- 
cently, been almost nonexistent in 
agriculture. The casual nature of 
employment relationships, seasonality 
of operations, migrant status of many 
workers, the ethnic and racial hetero- 
geneity of the labor supply and the 
absence of legal protection of the 
right to organize and to bargain col 
lectively have combined to discourage 
the unionization of farm labor in the 
past. There are developments, how- 
ever, which indicate that this situa- 
tion may be changing. 

It is obvious that the need to re- 
create the seasonal work force anew 
each year, heavy reliance on casual 
workers only marginally attached to 
the labor force, the lack of well-struc- 
tured relationships between employers 





Harvest Labor Market in California, Harvard 
University Press, Cambridge, Mass., 1953; 
and Varden Fuller, “Farm Labor: Supply, 
Policies, and Practices,” 82 Monthly Labor 
Review 518, May, 1959. 
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and employees and the use of migrant 
labor make for relatively disorganized 
and inefficient use of manpower re- 
sources. Unemployment and under- 
employment are relatively high even 
during the active agricultural seasons. 

There are, of course, some integra- 
tive forces which tend to bring order 
to the labor-market situation. Crew 
leaders introduce an element 
bility in employer-employee relation- 
ships by developing job opportunities 
for their crew members and by serv- 
ing as intermediaries in making and 
meeting work commitments. Al- 
though the role played by crew leaders 
is probably indispensable at the present 


of sta- 


time, it must be noted that some crew 
leaders have been known to impose 
unfair charges on their workers and 
to other 
practices.® 


engage in unscrupulous 

For some crops and areas, second- 
stage handlers of farm products, such 
as packers or food-processing com 


have played an integrative 
role by recruiting seasonal workers, 
with transportation 
scheduling them 


which have 


panies, 


providing them 
housing and 
among individual 
entered into contractual marketing 
relationships with them. Often this 
results in more continuous employ 
ment for the farm workers than would 


and 
farms 


have been the case if recruitment had 


been conducted by individual farmers 

Many farmers have formed associ 
ations to the efficiency of 
recruiting, 


workers and to provide more continu- 


increase 
transporting and housing 


ous employment over a longer period. 
Formation of has been 
given impetus by programs to utilize 
in labor-shortage 


associations 
foreign workers 
areas. 
centralized employment in the farm- 
labor market has significant impli 


The growing importance of 


* Survey of Farm Labor Crew Leader Prac 
tices, Bureau of Employment Security, May, 
1960. 
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cations in terms of stabilization of em- 
ployment relationships and the rela- 
tive bargaining strength of workers. 

Most important as an integrative 
force in the farm-labor market is the 
federal-state system of public employ- 
ment offices. Because of its nation- 
wide coverage, its close contact with 
farmers and workers through local 
offices and its nonfee-service orienta 
tion, the public employment offices 
have an important role in the em 
ployment process. With the growing 
complexity of the farm-labor market 
and difficulties of obtaining workers 
for seasonal work, it is necessary to 
organize local-labor resources, to make 
interarea, interstate and even inter 
national arrangements to provide the 
appropriate number of workers in the 
right places at the right time. The 
employment service has been strength 
ened in this role by its authority to 
grant or deny the use of foreign labor 
labor shortages and by a 
of its fund 


in meeting 
continuous 


of labor-market information. 


improvement 


For migratory workers, the federal 
state employment-service system has 
the annual worker plan 
under which workers are scheduled to 


established 


a series of jobs in a manner which 
maximizes their continuity of employ 
ment while assuring growers of a re 
hable labor supply. mi 
conducted 


Referral of 
under detailed 
regulations to the 
availability of decent housing and the 


1S 


grants 
designed assure 
offer of terms and conditions of em 
ployment not less than those prevail 


ing in the area.’ 


Migratory Farm Workers ° 

Workers are in the migratory stream 
mainly because of lack of better em- 
ployment Many are 
displaced farmers, tenants and share- 


opportunities 


‘The Annual Worker Plan in 1959, Bureau 
of Employment Security, April, 1960 
* The Labor Fact Book, U. S 


partment of Labor, 1959 


Farm De- 
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croppers seeking to extend periods of 
seasonal employment in their home 
areas by supplemental work in other 
areas with complementary seasonal- 
labor requirements. Others migrate 
for higher earnings than those found 
in the low-wage, surplus-labor areas 
in which they live. 

The approximately 500,000 migrants 
enumerated by the Bureau of the 
Census in 1959 constituted about one- 
seventh of the total number of hired 
farm workers that year.® They in- 
clude persons of all ethnic groups, but 
a high proportion are Negroes and 
persons of Mexican origin. Nearly 
half of them were young persons, be- 
tween the ages of 14 and 24, and 
about three-fourths are male. 


The size of the migratory stream 
varies with general economic con- 
ditions, and the composition is sub- 
ject to a large turnover. On the east 
coast, marginal farms are the princi- 
pal source for the migratory group. 
New entrants to the streams which 
travel out of Texas and California are 
mainly recent immigrants from Mexi- 
co. A special study shows that the 
bulk of workers who leave the migra- 
tory stream take jobs as nonfarm 
laborers or machine operators; very 
few enter skilled, sales or service oc- 
cupations.'® For these people the mi 
gratory stream serves as a vehicle for 
adjustment from rural to urban life 
It brings 
them to work locations near centers 
of industrial employment where they 


and for upward mobility. 


can better their economic and social 
position. The study shows, however, 
that 30 per cent of the farm workers 
who migrated in 1957 had been en- 
gaged in farm-wage work for at least 
10 years. For these people, handi- 
*Source cited at footnote 3. The survey 
estimate of migratory farm workers, includ- 
ing some foreign workers, 477,000. 
Allowing for underenumeration, the do- 
mestic migratory work force was estimated 
at about 550,000 in 1959 
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was 


capped by lack of skills and other 
barriers to nonfarm employment, there 
is no escape from the unfavorable wages 
and working conditions of migratory 
farm work. 


The movement of 
state to state may, in some instances, 
involve thousands of miles of travel. 
These workers tend to follow well- 
defined paths which have been de 
veloped over a period of years. The 
these migrations is the 
midcontinent stream. Most of the south 
central states feed this stream but 
by far the largest number originate 
in Texas. Nearly 60,000 workers, 
primarily of Mexican descent, partici- 
pated in the out-of-state migration 
from Texas in 1960. The most im- 
portant part of this stream is the 
group which travels to the Great Lakes 


workers from 


largest of 


states to harvest canning crops and 
Another branch travels 
to the sugar-beet and vegetable areas 
in the Mountain states. A third group 
moves through the southwest to the 
Pacific coast harvesting cotton, fruit 
Several minor move- 


sugar beets. 


and vegetables. 
ments originate in Texas, such as the 
who harvest winter 
tables in Florida. A significant pro 
portion of the Texas interstate workers 


workers vege- 


return to complete the season har- 
vesting Texas cotton. 

Another major pattern of migration 
is the East coast movement, which 
involves 30,000 to 40,000 workers an- 
nually. The bulk of workers 
come from Florida, but some originate 
Atlantic states. When 


these 


in other South 
the winter harvest of beans, tomatoes, 
other winter vegetables, and citrus 
fruits in Florida is completed, they 
North Virginia, 


travel to Carolina, 


harvest 


Maryland and Delaware to 


“James D. Cowhig and Sheridan T. 
Maitland, An Analysis of the Experienced 
Hired Farm Working Force, 1948-1957, Agri- 
cultural Marketing Service, Agricultural In- 
formation Bulletin No. 225. 
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vegetables. Many move on to the 
Middle Atlantic states and the Great 
Lakes for fruit and vegetable harvests. 
Along the West coast, there is a sub- 
stantial interchange of workers among 
California, Oregon and Washington. 


Aside from these three basic migra- 
tory patterns, there are many minor 
routes, forming a veritable network 
over the country. 

Earnings of migratory workers vary 
greatly from crop to crop and area to 
In the southern parts of the 
50 cents an 


area. 
rates of 
uncommon. In 


country 
hour or below 
areas farther to the north migrants 
may earn 75 cents to $1.00 while on 
the West coast and Northwest, piece- 
rate yields above $1.00 an hour are 
common. In 1959, migratory workers 
throughout the United States averaged 
$6.00 per day while engaged in farm 
work, according to the USDA. This 
compares with average daily earnings 
of over $17 for production workers in 
$14 in retail trade and 

Nonmigratory farm 


wage 


are not 


manufacturing, 
$8 in laundries. 
workers averaged $5.95 at farm jobs 
in 1959. Significantly, daily earnings 
of migratory farm workers have been 
declining while farm wage rates gener- 
ally have risen. Earlier studies show 
average daily earnings of $6.90 in 
1952, $6.40 in 1954, $8.05 in 1956, and 
$6.45 in 1957. 


clining wages in the cotton harvest 


This may reflect de- 


and an increasing mechanization of 
some of the better paying seasonal 
crop activities. 


\ combination of low wage rates 
and intermittent employment results 
in low annual earnings. In 1959, mi 
gratory workers, excluding very casual 
only $710 from 


119 days of farm work. 


workers, averaged 
Some were 
able to obtain nonfarm jobs during off 


“William H. Metzler and Fredric O. 
Sargent, Migratory Farm Workers in the 
Midcontinent Streams, Agricultural Research 
with the Texas 


Service, in 
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cooperation 


seasons so that average earnings from 
all sources were reported to be $911. 

Unemployment rates for migratory 
workers are extremely high. In 1959, 


41 per cent of those who worked 25 
days or more experienced some un- 


employment, compared with 16 per 
cent for the entire labor force. The 
average duration of unemployment 
among migrants who reported unem 
ployment was 20 weeks. 

Although migrant-worker families 
generally have more than one wage 
earner, families headed by migrants 
usually have cash incomes which are 
far below the income of the average 
American family. A special study of 
migratory farm workers in the mid 
continent streams showed that the 
median household income was $2,256 
in 1956 compared with $4,783 for all 
American households in that year 
The average migrant household con 
sisted of 6.5 persons of whom 3 were 
workers.'' In the East-coast stream 
where family 
family is much smaller, annual earn 


size and workers per 


ings tend to be much lower. 


Employment conditions for migrants 
are unfavorable not only with respect 
to wage rates but with respect to 
other working conditions as well. The 
housing provided for migrants is often 


structurally deficient and lacks ade 
quate cooking and sanitary facilities 
Owing to the uncertainties of weather 
and market conditions, the job tenure 
of migrant workers is insecure. Fre 
quently they find themselves stranded 
without funds far from home but un 
able to qualify for public assistance 
because of residence requirements 
The farm child 
workers sometimes taxes their physi 
and with 


assigned t 


work 


cal capacity may interfere 


their school attendance. During in 


vestigations conducted by the Labor 


Agricultural Experiment Station 
tion Report No. 41, 
1960. 


Produc 


Research December, 





Department in fiscal 1960 about 1,600 
migrant children under 16 were found 
to be illegally employed during school 
hours.” Over two-thirds of them 
were in grades below normal for their 
ages. When the children do not ob- 
tain adequate schooling, there is little 
chance that they will be able to quali- 
fy for nonfarm jobs or rise above the 
economic station of their parents. 


The bargaining position of migrants 
is affected by the availability of foreign 
workers who are brought in under 
contract to work on American farms. 
In 1960, 335,000 were admitted, in- 
cluding 316,000 from the Republic of 
Mexico, 10,000 from the British West 
Indies, 8,000 from Canada and nearly 
1,000 from Japan.’® The availability 
of these workers for filling labor short- 
ages prevents the upward pressure on 
farm wage rates which normal sup- 
ply-demand relationships would gen- 
erate in the absence of this additional 
labor supply. 


Outlook for Migrants 


The future of migratory labor must 
be considered from the standpoint of 
demand, which is related to produc- 
tion practices, supply in terms of forces 
generating migrancy and the organi- 
zation of the farm-labor market itself. 

The demand for food is expected to 
advance in the 1960’s to meet the 
needs of an expanding population, 
particularly in rapid-growth regions 
in the West. However, the technolo- 
gical revolution in agriculture will 
more than offset increased production 
so that requirements for farm labor 
are expected to continue to decline. 
Overall a drop in farm employment 
in the magnitude of 20 per cent over 
the decade seems possible. 

While the decline in farm employ- 
ment during the last decade has been 


mainly in the family sector of the 
work force, during the next 10 years a 
significant drop in need for hired 
farm workers is expected. The spread 
of mechanical harvesting methods in 
cotton harvest, which employs the 
bulk of the farm workers, 
has been phenomenal. In the season 
just ending, more than one-half of 
the U. S. cotton crop was picked or 
stripped by machine compared with 
only about 5 per cent in 1950. About 
90,000 U.S. migratory farm workers 
150,000 Mexican nationals were 
used in the cotton harvest in 1960. 
Further extension of mechanization 
can decrease needs very sharply. In 
the Lower Rio Grande Valley of Texas, 


seasonal 


and 


for example, wage rates for cotton 
picking rose from $2.05 per hundred- 
weight in 1958 to $2.50 in 1960. At 
this rate, the break-even point was 
reached at which growers have an 
incentive to mechanize. Sixty per 
cent of the crop was gathered by 
machine in 1960 compared with 30 per 
cent in 1959 and employment of hand 
pickers dropped by more than 40,000. 
Declines may occur elsewhere as ma- 
chines adapted to varying soil and 
crop conditions are improved. 


Similar developments expected to 
significantly reduce farm-labor require- 
ments are the snap-bean harvester and 
potato and vegetable combines. A few 
years ago as many as 150,000 seasonal 
workers, mainly migrants, were em- 
ployed in snap-bean harvesting at sea- 
son’s peak. By last year the number 
had dropped to 100,000 and further 
declines are likely to occur. Experi- 
mental models of tomato-harvesting 
machines are now in use. Growers 
are awaiting the development of to- 
mato strains adopted to machine pick- 
ing. 
raisin 


Plans for machines to harvest 


and wine grapes are also on 


the drawing boards. These are crops 





"48th Annual Report of the U 
ment of Labor, 1960. 


S. Depart- 
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* Annual Report on Employment of For- 
eign Workers, Bureau of Employment Secu- 
rity, February, 1961. 
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that employ hundreds of thousands of 
seasonal farm workers. 

The harvesting of soft, perishable 
fruits and berries does not lend itself 
as readily to machine methods. Hand 
labor is preferred for selective picking 
for fresh-market use, but the demand 
for fruit 
rapidly. 
vested to a limited extent by 


for processing is gaining 
Processed fruit is being har- 
tree 
shakers and other devices. 

The long-range outlook is for a 
smaller and more highly skilled hired 
farm working force, but a core of mi- 
gratory still be 
for many activities for years to come. 


workers will needed 

Mechanization of farm operations, 
while reducing demand, has an effect 
on the supply of labor as well. Pat 
terns of migration are likely to be up 
set, work seasons shortened, earnings 
lowered, unemployment aggravated, 
as scientific techniques 
Migratory 


spread un 
evenly. workers, finding 
irregular seasonal farm employment 
even less dependable as a source of 


livelihood, may seek jobs that offer 


greater security. 
The rise in postwar unemployment 
concern as to whether 


creates some 


or not nonagricultural employment 


can continue to provide jobs for 


new entrants and also accommodate 


a substantial rural-urban labor shift. 
Displaced farmers, sharecroppers and 
unemployed farm workers, with low 
skill levels and inadequate education 
may have more difficulty competing 
in the nonagricultural labor markets 
of the rural 
educational levels, particularly those 
i behind accepted 


With prospects for high 


future. Unfortunately 
ot migrants, lag 
standards. 
rural births and declining employ- 
ment opportunities, the ingredients 
are present for serious economic hard- 
ship for migratory farm workers in 
years to come. 
Great interest has been aroused it 


recent years in the problems of migra 
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humanitarian 
Com- 


tory workers from a 
standpoint. The 
mittee on Migratory Labor, since its 
inception in 1954, has done much to 
stir the public conscience. Commit- 


President’s 


tees have been established in some 30 
states to prod legislatures to adopt 
housing and transportation codes and 
provide for child care and education 
Private organizations and church 
have led the 

Important as the humani- 
welfare the 
problem are, however, a fundamental 


groups campaign fot 
reform. 
tarian and aspects of 
solution must be sought in the em 
ployment and labor-market area. 


The impetus for stabilizing employ 
ment conditions for migratory farm 
under normal conditions in a 


competitive labor market, should come 


labor, 


from the agricultural industry itself 
With increasing concentration on large 
business-like farms and centralized 
hiring through associations and proc 
essing firms, conditions are present 
for a more modern approach to em 
taking into 


ployment relationships, 


account the workers’ needs for secur1 
ty, living wages and decent employ 
ment conditions. It is unrealistic f 
farm employers, particularly in the 
West and Southwest, to assume that 
the 


tervene in 


will continue to in 


farm-labor 


government 
the 
assure a supply of foreign labor 


market to 


The concentration of employment 
in agriculture also produces conditions 
favoring labor organization. The eco 


nomic effects of the AFL-CIO organiz 


ing drive in California during the past 


year have been considerable although 
] 
I 


abor disputes 


the number of actual | 


was relatively small. Farm 


wage 


rates in California advanced 4 pet 


cent between 1959 and 1960 compared 
| 
5 


with only 2.5 per cent for the country 


as a whole 


In the final analysis, the best hope 
for an economic solution to the prob 


lems of rural poverty and the de 
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pressed condition of farm labor is the 
maintenance of a vital, vigorous, 
growing economy, with capacity to 
absorb technological displaced workers 
in productive employment. The role 
of government, through appropriate 


legislation, in dealing with the social 
and economic problems of migratory 
workers will be discussed by Senator 
Harrison Williams in the paper which 


follows. [The End] 





Proposed Legislation 
for Migratory Workers 


By HARRISON A. WILLIAMS, JR. 





Mr. Williams is United States Senator 
from the state of New Jersey. 





HANK YOU for the invitation to 
i tyre you as a working member at 
the spring meeting of the Industrial Re- 
lations Research Association. I am 
grateful and impressed that you have 
devoted not only a portion of the 
afternoon session but the entire ses- 
sion to the discussion of the problems 
of the migratory worker and his 
family. It is a credit to the initiative 
and progressive spirit of your organi- 
zation and indicative of the growing 
concern in this area of the last few 
years, or more recently of the last few 
months. 

We naturally expect church groups, 
private welfare groups and other in- 
terested groups to devote much atten 
tion to the problems of the migratory 
farm worker and his family. Tradi- 
tionally, these problems have been 
one of their major concerns. Their 
work has borne and is continuing to 
bear much fruit. 

But when the migratory farm worker 
becomes the subject of consideration 
in the formal meeting of your associa 
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tion, not only is a new group pro- 
moting the cause of the migratory 
worker—more importantly, the worker 
himself is achieving status as a recog- 
nized member of the labor force of this 
country. Those who are familiar with 
your organization and its professional 
publications will become aware of the 
problems of the migratory farm worker 
in this new context. 


During the last year, our nation 


has become increasingly aware of 
and concerned about the problems of 
the migratory farm and his 
family. Seldom 
when their problems do not receive 
All of 


Those 
of course, that this 


worker 
does a week pass 
attention at the national level. 
these signs are encouraging. 
here today know, 
is only a beginning. 
Both party 
conventions 
problems of the migratory 
| consider myself, for one, directly 


platforms of the last 
the 
worker. 


pledged action on 


charged with a heavy responsibility. 

The mandate of the new adminis- 
tration in Washington—the Demo- 
platform of 1960—expressly 
makes this call for action: 


cratic 


“We shall seek to bring the two 


million men, women, and _ children 


who work for wages on the farms of 
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the United States under the protec- 
tion of existing labor and social legis- 
lation; and to assure migrant labor, 
perhaps the most underprivileged of 
all, of a comprehensive program to 
bring them not only decent wages but 
also an adequate standard of health, 
security protection, 


housing, social 


education and welfare services.” 


To complete the record on party 
position, particularly since it shows 
bipartisan demand for action in this 
area, | quote also from the Republi- 
can platform of 1960: 

“We pledge, therefore, action on 
these constructive lines: Improve- 
ment of job opportunities and work- 
ing conditions of migratory farm 
workers.” 

The pledges have been made; the 
time for legislative decision has now 


come. To meet this challenge, I intro 
duced in the Senate an 11-point legis 
lative program. Companion bills have 


been introduced in the House of Repre 
This program has evolved 
from more than 20 work 
and study by the 
Migratory Labor, including public 


sentatives 
months of 
Subcommittee on 


hearings and field trips in eight of 
the states which use large numbers 
of migratory farmworkers each year: 
California, Florida, Michigan, Minne 
sota, New Jersey, New York, Penn 
sylvania and Wisconsin. 

The specific subject matter in the 


11 bills 


agricultural 


agricultural minimum 


child 


cation of migrant children, education 


are: 


wage, labor, edu 


of migrant adults, registration of agri 


cultural labor contractors, housing 
assistance for farmers and for farm 


workers, agricultural labor relations, 
stabilization of the farm working force, 
improved health services for migrant 
families, improved welfare services for 
migrant children and establishment 


National 


Migratory Labor. 


of a Citizens’ Council on 
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During hearings on April 12 on the 
child labor, citizens’ council and crew 
leader bills, Secretary of Labor Ar- 
thur J. Goldberg gave an eloquent 
and thoughtful these 
bills as a representative of the new 


appraisal of 


de- 
the 
what is 


administration. As one whose 


partment will be charged with 


administration of much of 
proposed, he took a forthright posi 
tion. His enthusiastic support would 
seem to make positive legislative ac 


He said: 


“They [the migratory workers] are 
the forgotten 
they are at the 


ladder. 


tion imminent. 


in a very real sense 
people among us; 


bottom of the economic 


‘T am firmly of the view that the 
time for study has now passed and 
that the effective 
imperative that the 
the problem is such that meaningful 


need for action 1s 


nature of 


progress toward its solution will come 
only in the exercise of leadership by 
the Federal Government and through 
the enactment of long overdue legis 
lation by the Congress.” 


The first 
with the 
bert Humphrey, 


irings closed 


day of he: 
appearance of Senator Hu 
the Senate majority 
It is certainly a good omen for 
bills to 


enthusiast 


whip 


our have the generous 
endorsement of 
high in the councils of the 
leadership 

day of hearings, 
of Health, Edu 


\braham Ribicoft 


On the second 


\pril 13, 


cation and Welfare 


Secretary 


stated while testifying on the health 


and the education bills 


“The problems of migrant agricul 
tural workers are clearly beyond the 
capacity of local educational and health 
agencies to solve by themselves 
We are firmly convinced that federal 
assistance and encouragement for such 
efforts are required if most of these 
achieve a bare 


citizens are ever to 


minimum of education 


631 





Less than two weeks after these 
highly successful hearings, the sub- 
committee met in executive 
and favorably reported the six bills 
to the full Committee on Labor and 
Public Welfare. What are the prin- 


2 


cipal provisions of these first six bills: 


session 


Child Labor 

Under the present federal law, agri- 
cultural child labor is prohibited dur- 
ing school hours, but outside school 
hours agricultural child labor is not 
prohibited. The necessity for protec- 
hours is evident 
that in 


outside school 
when one considers the fact 


1959, only the extractive and con- 


tion 


struction industries exceeded agricul- 
ture in rate of deaths resulting from 
accidents. Increasing mechanization 
continues to aggravate this hazardous 
situation. 

Our bill prohibits agricultural child 
labor below the age of 15. Hazardous 
employment determined to be such by 
the Department of Labor would not 
be permitted below the age of 18. The 
minimum with 
employment 


16-y ear-old 
agricultural 


present 
respect to 
during school hours would continue 
to apply. 


Crew Leader Registration 


Our chief objective in the crew 


leader registration bill is to weed out 
those dishonest labor contractors who 
then 


make work and 


fail to fulfill their contracts. 


arrangements 


This bill requires persons engaged 
in activities as agricultural labor con- 
(the making 
arrangements 


tractors middlemen in 


work between worker 
and grower) to register with the Sec 
retary of Labor. Upon registration 
and submission of certain prescribed 
information, such would be 


issued certification of registration which 


pers ms 


they must keep and exhibit to per 
sons with whom they deal in their 
labor 


activities as agricultural con- 
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tractors. A certificate of registration 
could be revoked or suspended by the 
Secretary of Labor after notice, hear- 
ing and findings of practices prohibited 
in the bill. Such practices, among 
other things, include (a) giving false 
or misleading information to workers 
concerning terms, conditions, or ex- 
istence of farm work; (b) failure to 
perform agreements with farmers or 
workers; and (c) engaging in illegal 
activities on or near premises used to 
house migratory farm workers. 


National Citizens’ Council 

The National Citizens’ Council bill 
calls for an independent, representa- 
tive citizens group to advise the Presi- 
dent and the Congress with respect 
to the operation of federal laws, regu 
lations and policies relating to all as- 
pects of migratory agricultural labor. 
It would consider means for improved 
coordination of federal, state, county 
and local policies 

Membership would include represen- 
tatives of farmers, migratory workers, 
private groups involved in migratory 
health, education and welfare work 
state officials familiar with 
Public at- 


and mi- 
gratory worker problems. 
tention now given the problems of 
the migratory worker is the result of 
the efforts of people who have worked 
directly with and for the migrants. 
To apply the knowledge and experi 
ence of such people is the hope of 
this bill; this is a proper and neces- 
sary national function. 
Education for Children of 
Migratory Workers 


Two education bills were under con- 
sideration during the last Congress 
and they were favorably reported by 
the Education Subcommittee on June 
24, 1960. 
in the two bills presented this year, 
S. 1124 and S. 1125. 


1961 


The same provisions are 
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The three principal provisions of 
S. 1124 are: federal financial 
ance each year for five years to re- 


assist- 
lieve local educational agencies of 
part of the the 
children of migratory parents, annual 
grants for five years for operating 


cost of educating 


costs of conducting summer schools 
and planning grants each year for 
five years to encourage interstate co 
operation. 

Local 


financial and physical plant problems 


school districts face serious 
because of the seasonal influx of mi- 
grant children and the special serv 
this group. 
children are no different 
but a child 
school several times a year in various 


ices required by These 
rom others, 
who leaves and enters 
areas cannot be expected to keep pace 
with those who are able to remain the 


full year 


Adult Education Program 


The adult education bill would pro 
vide annual grants totaling $250,000 
each year for five years to help defray 
the operating costs of education pro 
grams for adult migratory farm work 
ers. Such programs would offer adult 
migratory farm workers fundamental, 
practical education in such areas as 
illiteracy education, remedial elemen 


child 


Sanitation, 


tary and secondary education, 


care, personal hygiene, 
homemaking skills, nutrition and job 
improvement activities. These grants 
would be made available to state and 
local 


educational agencies or institu 
tions of higher education and would 
be allotted on the basis of states’ rela 
tive population of migratory agricul 
tural employees. William L. Batt, Jr., 
| Labor and Industry of 


the State of Pennsylvania and recently 


Secretary ot 


named administrator of the federal de 
pressed areas program—and, I might 
the and 
knowledgeable in his concern for the 


say, one of most dedicated 
improvement of the lot of the migrant 


described the problem and indicated 
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the purpose of this bill when he told 
the Subcommittee on Education: 
“Farmers repeatedly say to us, ‘I’ve 
built them new housing, put in toilet 
facilities, showers, cooking facilities, 
nice bedding, plenty of garbage cans 
and then what’ The 
mark up the walls, kick holes in the 


occupants 


screens, stop up the toilets, pull the 
off the 
tear up the blankets, and ignore the 


knobs showers and stoves, 
garbage cans.’ 
“Too 


happened on too many farms and one 


many of these things have 


must be extremely sympathetic to 
the farmer who provides good facili 
ties only to have them damaged 

| T]he problem is a lack of education 


and knowledge of modern living.” 


Health Grants for 
Migratory Worker Families 


lo relieve the many serious health 


problems facing migratory workers 


and their families and, as a conse 


quence, the local areas in which they 
this bill 
annually in 


1 


reside, authorizes $3 million 


federal grants to states 
and local communities to help stimu 
late and support health programs tor 


our farm worker fami] 


These 
consequences 
his ; 
munity to which the migrant goes 


If n 


migratory 


plans 


are practical 
benefit the mi 


and the con 


W¢ yuld 
grant, employer 


search of employment oney spent 
in emergencies were directed to pre 
the cost might well be les 
and 


the 


vention, 


benefits great 


~ 


for us all 


the long run 


These 


the legislative pat 


bills are movi 


smo 
along now, 
they comprise only part of our leg 
lative program. The remainder of 

program consists of five bills dealing 
with child day care facilities, housing, 
agricul 


agricultural minimum wage, 


tural labor relations, and stabilization 


of the farm working force 





Day Care Facilities 

The day care facilities bill would 
assist states in establishing and oper- 
ating day care facilities for migra- 
tory children. The migrant parent 
often must cart the little ones to the 
field during the working day or leave 
them untended at the camp. Only 24 
state-licensed day care centers now 
exist. Almost half of these are in 
New York State and the capacity of 
all 24 is about 1,000. It is interest- 
ing to note that there probably are 
between 350,000 and 500,000 migrant 
children under 18. 


Housing 

Agricultural income is low. 
culture has risks no other industry has. 
At certain times, the grower has a large 
labor force. At other times, 5 or 10 
per cent of the peak season labor force 
Housing, whether used 


Agri- 


is sufficient. 
for one month, six months or a year, 
is costly. The grower seldom is able 
to finance housing in the commercial 
market, while the increasing activity 
of counties and states in enforcing 
housing codes squeeze him more each 
year. To encourage the development 
of adequate housing and to help the 
farmer finance necessary housing, our 
bill provides commercial loan guaran 
tees and direct low-interest loans. It 
also provides aids to the worker seek 
ing to own his own home. What we 
have seen in Florida, California and 
elsewhere indicates such a plan is ad- 
visable and feasible. 


Minimum Wage 

Presently the wages of migratory 
agricultural than 
$1,000 a year and only about 120 days 
of employment are possible. The mini 
mum wage bill would bring a mini 


workers are less 


mum wage to agriculture where none 
exists now. It would extend coverage 
of the Fair Labor Standards Act to 
include agricultural employees. The 
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minimum would be $.75 the first year ; 
$.85 the second; $1 the third and the 
industrial minimum the fourth. The 
coverage test is set at 560 man-days 
during any one of the four preceding 
quarters. Overtime is not involved in 
this legislation. 

The effect of the 560 man-day test 
would be to apply minimum wage re- 
quirements to farm enterprises using 
approximately seven or eight full-time 
employees during a calendar quarter. 
It is estimated that the test would 
apply to about 50,000 farms, thus pro- 
viding coverage for approximately 1 
million farm employees. 

If a minimum wage in industry is 
justified on the grounds of social wel- 
fare and conditions of work as not 
being in keeping with the general 
standards acceptable in this country, 
then this same reasoning would apply 
to the farm realize we 
are faced with an income problem in 
American agriculture. However, sec- 
tions of the country pay rates in ex- 
cess of the recommended minimum at 
If they are able to 


workers. I] 


the present time. 
meet minimums, why cannot others? 


National Labor Relations Coverage 

The purpose of this bill is to apply 
the bargaining rights to 
agriculture. To achieve this purpose 
the bill amends the National Labor 
Relations Act by removing the ex- 
emption for agricultural employees and 


collective 


by including agriculture in the special 
8(f) 


covering 
construction employees. This 
allow without (a) 
establishment of union majority status, 


provisions in section 
would 
agreement prior 
but the majority principle of the Act 
would be preserved by allowing unions 
showing sufficient interest to petition 
for election, (b) requiring union mem 
bership on the seventh day of employ- 
ment, (c) giving the union first option 
on new employment opportunities and 
referrals, and (d) specifying certain 
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objective criteria for referral of em- 
ployees for employment. 

No element of the migratory worker 
problem is so complex as is this. You 
will hear more about these problems, 
I trust, before the afternoon is over. 
Consider this question: Isn’t the farm- 
worker entitled to the same provisions 
and coverage as other groups enjoy 
under the National Labor Relations 
Act? If not the same coverage, should 
not some similar legislation be de- 
veloped? Remember at present there 
is an exemption. Should the exemp- 
tion continue? 


[I do not deny that agriculture has 
a problem not common to most other 
industries. The harvest will not wait. 
What do you do when faced with a 
strike situation? Are there compa- 
rable situations in other industries 
which might help in the development 
of satisfactory solutions’ It is to be 
noted that the best bargaining power, 
and maybe the only bargaining power, 
the farmworker has is that which can 
be exercised when he is most needed. 
All of us in this country who have 
grown up with union management 
collective bargaining are sensitive to 
its great importance. It helps to cre- 
ate industrial peace, and it can do the 


same for agriculture. 


Domestic Worker Stabilization 

This bill is 
and insure an adequate, well-trained 
through 


designed to stabilize 


domestic farm labor force 


(1) improved programs of recruit 
ment, transportation and distribution 
of domestic agricultural workers ; and 
(2) assurances and guarantees respect- 
ing the rights and obligations of 
agricultural employers and employees 
using the recruitment program. Par- 
ticipation in the recruitment program 
would be strictly voluntary. During 
participation both employer and em- 


ployee would continue to have free 
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choice as to whether to enter into 


work agreements with each other. 


As Professor Varden Fuller made 
so clear at the National Conference 
to Stabilize Migrant Labor, the major 
goal of any national policy aimed at 
stabilizing migrant labor should be: 
“The establishment and maintenance 
of an employment environment that 
offers positive inducements to a resi- 
dent core labor force that will 
attachment to and identification with 
agriculture, and that will 
constitute an employment category in 


have 
. 1 
seasonal 


which workers will have a reasonably 
good chance of making a living.” 

Is it possible that eventually with 
increased mechanization the agricul 
tural labor force might from 
the seasonal employees of some other 


come 


industry within a given state if such 
a situation as Professor Fuller advo- 
cates were to become a reality? 

As A. H. 


out in his lengthy series on the prob- 


Raskin so well pointed 


lems of chronic unemployment which 
appeared in the New York Times in 
early April: 

“Many 


chines will eventually end the exploi 


experts believe these ma 
tation of the country’s most depressed 
labor group, the half-million migrant 
farm workers, whose annual earnings 
average less than $1,000 and who live in 


squalor reminiscent of Tobacco Road 


“The question is what will become 
of these workers when the machines 
‘emancipate’ them from their bond- 
the that 
poorly. Uneducated and 
life, how will they find jobs in 


age to crops pay them so 
unused to 
city 
industries that have long waiting lists 
of experienced workers they are un- 
able to employ?” 

Experience convinces me that much 
can be done through the development 
of programs leading to fuller utili- 
zation of underemploved rural Ameri- 
and to existing labor 


cans meeting 
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requirements, which would go a long 
way toward solving such a problem. 


Conclusion 

Consideration is being given to prob- 
lems of unemployment compensation, 
workmen’s compensation, and residence 
requirements in social legislation. 

No matter how many laws we pro- 
pose in Congress, we can hope for 
little accomplishment unless we have 
help from you and people like you 
throughout the country. You are bring- 
ing the migratory worker into a new 
context; you are considering him as 
a member of the entire labor force 
entitled to the same rights and privi- 
leges generally accorded that group. 
I urge you to keep the migrant in 
that context. Consider especially the 
last three pieces of legislation I have 
presented: minimum wage, National 
Relations Act coverage and 
farm worker stabilization. 


Labor 
domestic 

The migrant is a citizen and should 
be entitled to all accorded 
that group in American 
is a member of the 
entitled to consideration as such; his 


benefits 
society; he 


labor force and 


work is essential to the agricultural 


economy and should be treated as 


such; his work makes it necessary for 
him to travel often and far. 

It should disturb us when we con- 
stantly seek to increase the benefits 
to groups already covered and yet at 
the same time do not make 
attempts to include the forgotten men, 
those at the bottom of the economic 


serious 


ladder. 

A problem such as this cannot be 
any one segment of our 
population. Many positive steps can 
be taken through which progress can 
be made. Much of the legislation 
would accelerate already existing pro- 
grams or supplement private and state 


blamed on 


activity of the same nature. 

At a time when so many Americans 
believe that all Americans are living 
in an affluent society, it is refreshing 
and significant that many individuals 
and organizations are taking time and 
trouble to do something about a mi- 
nority which, although it is compara- 
tively small in a nation of 180 million 
nevertheless, of signifi- 
If we be- 
lieve in economic and social justice, 


pers ms, is. 


cance beyond its members. 


then we must believe in economic and 
social justice for all Americans. 


[The End] 





Problems of Union Organization 
for Migratory Workers 


By FRANZ DANIEL 





Assistant Director 
the AFL-CIO. 


The author is 
of Organization of 


_ PROBLEM of organizing 
working people into unions con 


sists of an educational procedure which 





convinces those people that they will 


economically benefit by 
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organization. 


This procedure is complicated, easily 
disrupted, influenced by objective eco- 
and 
personality impact and 
by the local, state and national politi- 


nomic social factors, subject to 


conditioned 


cal climate. 

There have been a few periods in 
our national development when many 
combined in 


influences and conditions 
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such a fashion as to cause union or- 
ganization in a massive, sweeping 
manner—and during such periods the 
step-by-step educational procedure was 
telescoped and the steps are hard to 
discern. But such periods are rare 
and we definitely are not in such a 
period at this time. For the pur- 
poses of this discussion let us analyze 
the process of union organization as 
it applies to the migrant farm worker. 
Let’s start with the material 
the worker himself. 


Taw 


The Migrant Worker 

This morning, long before daybreak, 
the skid Stockton, 
California, with 


row section of 
been 
looking for 
them. 


has swarming 
work, 


(And 
of this number only the slightest frac 


men and women 


Some 3,000 or more of 


tion are there because they want to 


be there—conscious beings following 


a trade; knowing their skill and seek 


ing a chance to use that skill. Of this 


mass of milling, seeking people an 


other small fraction are derelicts. Even 


though it is now two hours before 


the liquor stores open at 6 a. m.—wine 
hottles 


among this group. 


are beginning to circulate 
Should some stay 
sober enough to get on a truck or bus 
the odds 


also be on the bus and the unfortunate 


are that a bootlegger will 


individuals will become 
This is the type the 


individual or 
more incapable 
growers and grower spokesmen insist 
on describing as characteristic of all 
migrant labor. The vast majority of 
these men and women listening to the 
loud speakers blasting out job requests 
are sober, anxious, eager and capable 
individuals. 


[hey are unhappy. They 


are resentful. They lack confidence in 
themselves and in each other, They 


are afraid. They are poor, and there 


is nothing redeeming about poverty 


means dirt, vermin, hunger 
and pain. the material 


with which our organizers start their 


when it 
This is raw 
Ww ¢ rk. 
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They are unhappy because they are 
migrants—they have no base, no home, 
And even if they have a 
shack or trailer, or live in a pick-up 
truck, this is still a rootless, abnormal 
life. 
of each one of these people there was 
a home. And if they dream, there is 
a home someplace in the future. But 
right the job of 
And following the crops 


no roots. 


At one time in the experience 


now each one has 
staying alive, 
is a rough way of doing that. 


against their way of 
the most 

feature in their make-up. 
their farms, most of them lost 
in industry. 


lists when cut-backs came. 


Resentment 
existence is recognizable 

Some lost 
a 10b 
They were low on seniority 
\utoma 
tion may be a fancy, mysterious word 
to most of these people, but these 
are the ones who have felt the sting 
and have got the message of the mean 
ing of that word. If they were uniot 
members, and 


about 


many were, they are 


angry their union experience 


Unions are no good—otherwise why 
should I be the 


Stockton at four this morning fighting 


here on streets of 


for a chance to work for a lousy dol 


hour They the cor 
descension of the 


omece: 


lar an resent 


bureaucrats 
they resent 
hostility of the community Mi 
all they the 
hard, hot 


and uncomfortable transportation facili 


placement 
resent dreary, sha 


routine of work, crowded 


1 


ties, cheap food, drab and cramped 


sleeping quarters, and the same shape 
up the next morning 

Nothing in their lives tends to g1 
They 


They are suspicious 


them confidence. fight ear h 
other 
of each other 


not hate, the 


for 10bs. 


if thev do 


They fear, 
contractor who is 


ing obscure offers for thei 


The contractor shouts rates 


ditions, how much he will pay for 


what kind of work; and what do these 
words mean in the experience of past 
dealings? They have been cheated s 


many times And when cheated, ther 





was nothing to be done about it. It 
is this lack of confidence in them- 
selves or in each other that is the 
organizers’ first challenge. People 
without confidence cannot be organized. 
And the second challenge is the fact 
that these people are afraid. 

They have a right to be afraid. 
They are denounced as riff-raff and 
1 The growers 
and grower-controlled police shove 
them around without hindrance. 
They are not welcome in the prosperous 
business and residential sections of 
the city. They are confined to a 
ghetto of shabby eating joints, saloons, 
flop houses, missions, here and there 
a park with grass and dirty, littered 
Police cars are everywhere, 


bums by the growers. 


streets. 
paddy wagons stationed every block 
or so and patrolmen with dogs mak 


ing their rounds 


Public Law 78 


issued certification of registration which 
they must keep and exhibit to per 
with 


sons whom they deal in their 


activities as 
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agricultural labor con 


to scare the domestic workers away 
from the community, then the grower 
puts into effect a second phase of the 
over-all plan. Domestic workers are 
hired and then are put to work in the 
worst fields where production is difficult 
and earnings are necessarily low. 
They soon quit. 

The largest cherry grower in the 
Stockton area has for years had the 
practice of starting his picking season 
by hiring domestic workers. His trees 
are abnormally tall and high ladder work 
makes earnings very low. The workers 
would become discouraged and would 
walk off the job. 
then demand and obtain braceros. 


The grower would 

To 
discourage the supply of domestic 
labor; to condition that supply to be 
conditions un 


unreliable; to make 


attractive—this has been the pattern 
of grower policy since Public Law 78 
The relentless 


has been in existence 


operation over any 


Education for Children of 
Migratory Worker 

Two education bill 

nd they were ¢ 
the Education Subcommittee on June 
24, 1960. The 
in the two bills presented this year, 


s. 1124 and S. 1125 


same provisions are 
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The Bright Side 

This description of the raw material 
with which the union crganizer be- 
gins his work is perhaps oversimplified 
in several aspects, and it certainly is 
geographically limited. 
personal observation during the past 
two years in the San Joaquin and 
Central Valley of California. Condi- 
tions undoubtedly differ in other areas 
of migrant labor Certainly 
conditions are different in those states 
which and welfare 
programs in effective practice. And 
even in this area of personal knowl- 


It is based on 


usage. 


have educational 


edge there are some relieving items. 
Some of the workers are not afraid 
and do have self-confidence. Some of 
them look back on their union experience 
in industry as a good experience and 
d able 


ind ti 


are willing a1 to use their unio 


knowledge ining as | officers 
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and 


tion. In industry the problem is 
simple: compare the wage levels, the 
fringe benefits, the job protection safe- 
guards in organized industry as com- 
pared to the portion. 
This is impossible in the agricultural 
No basis for comparison exists. 


unorganized 


area. 
So the organizer is forced to demon 
strate results on the job itself. The 
first avenue of attack is the adminis- 
tration of the laws, rules, regulations 
and policies of the complex of na 
and 
with the welfare, the employment, the 


tional state agencies concerned 
job placement and the economic pro- 
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Day Care Facilities 

The day care facilities bill would 
assist states in establishing and oper- 
ating day care facilities for migra- 
tory children. The migrant parent 
often must cart the little ones to the 
field during the working day or leave 
them untended at the camp. Only 24 
state-licensed day care centers now 
exist. Almost half of these are in 
New York State and the capacity of 
all 24 is about 1,000. It is interest- 
ing to note that there probably are 
between 350,000 and 500,000 migrant 
children under 18. 


Housing 

Agricultural income is low. Agri- 
culture has risks no other industry has. 
At certain times, the grower has a large 
labor force. At other times, 5 or 10 
per cent of the peak season labor force 
is sufficient. Housing, whether used 
for one month, six months or a year, 
is costly. The grower seldom is able 
to finance housing in the commercial 
market, while the increasing activity 
of counties and states in enforcing 
housing codes squeeze him more each 
year. To encourage the development 
of adequate housing and to help the 
farmer finance necessary housing, our 
bill provides commercial loan guaran- 
tees and direct low-interest loans. It 
also provides aids to the worker seek- 
ing to own his own home. What we 
have seen in Florida, California and 
elsewhere indicates such a plan is ad- 
visable and feasible. 


Minimum Wage 

Presently the wages of migratory 
agricultural workers are less than 
$1,000 a year and only about 120 days 
of employment are possible. The mini- 
mum wage bill would bring a mini- 
mum wage to agriculture where none 
exists now. It would extend coverage 
of the Fair Labor Standards Act to 
include agricultural employees. The 
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minimum would be $.75 the first year ; 
$.85 the second; $1 the third and the 
industrial minimum the fourth. The 
coverage test is set at 560 man-days 
during any one of the four preceding 
quarters. Overtime is not involved in 
this legislation. 

The effect of the 560 man-day test 
would be to apply minimum wage re- 
quirements to farm enterprises using 
approximately seven or eight full-time 
employees during a calendar quarter. 
It is estimated that the test would 
apply to about 50,000 farms, thus pro- 
viding coverage for approximately 1 
million farm employees. 


If a minimum wage in industry is 
justified on the grounds of social wel- 


fare and conditions of work as not 
being in keeping with the general 
standards acceptable in this country, 
then this same reasoning would apply 
to the farm workers. I realize we 
are faced with an income problem in 
American agriculture. However, sec- 
tions of the country pay rates in ex- 
cess of the recommended minimum at 
the present time. If they are able to 
meet minimums, why cannot others? 


National Labor Relations Coverage 

The purpose of this bill is to apply 
the collective bargaining rights to 
agriculture. To achieve this purpose 
the bill amends the National Labor 
Relations Act by removing the ex- 
emption for agricultural employees and 
by including agriculture in the special 
provisions in section &(f} covering 
construction employees. This would 
allow agreement without (a) prior 
establishment of union majority status, 
but the majority principle of the Act 
would be preserved by allowing unions 
showing sufficient interest to petition 
for election, (b) requiring union mem- 
bership on the seventh day of employ- 
ment, (c) giving the union first option 
on new employment opportunities and 
referrals, and (d) specifying certain 
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objective criteria for referral of em 
plovees for employment. 

No element of the migratory worker 
problem is so complex as is this. You 
will hear more about these problems, 
I trust, before the afternoon is over. 
Consider this question: Isn’t the farm- 
worker entitled to the same provisions 
and coverage as other groups enjoy 
under the National Labor Relations 
Act? If not the same coverage, should 
not some similar legislation be de- 
veloped? Remember at present there 
is an exemption. Should the exemp- 
tion continue? 

I do not deny that agriculture has 
a problem not common to most other 
industries. The harvest will not wait. 
What do you do when faced with a 
strike situation? Are there compa- 
rable situations in other industries 
which might help in the development 
of satisfactory solutions’ It is to be 
noted that the best bargaining power, 
and maybe the only bargaining power, 
the farmworker has is that which can 
be exercised when he is most needed. 
All of us in this country who have 
grown up with management 
collective bargaining are sensitive to 
its great importance. It helps to cre- 


union 


ate industrial peace, and it can do the 
same for agriculture. 


Domestic Worker Stabilization 
This bill is designed to stabilize 

and insure an adequate, well-trained 

labor force through 


domestic farm 
(1) improved programs of recruit- 
ment, transportation and distribution 
of domestic agricultural workers ; and 
(2) assurances and guarantees respect- 
ing the 
agricultural employers and employees 
using the recruitment program. Par- 
ticipation in the recruitment program 
would be strictly voluntary. During 
participation both employer and em- 
ployee would continue to have free 
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rights and obligations of 


choice as to whether to enter into 


work agreements with each other. 


As Professor Varden Fuller made 
so clear at the National Conference 
to Stabilize Migrant Labor, the major 
goal of any national policy aimed at 
stabilizing migrant labor should be: 
“The establishment and maintenance 
of an employment environment that 
offers positive inducements to a resi- 
dent core labor force that will have 
attachment to and identification with 
seasonal agriculture, and that will 
constitute an employment category in 
which workers will have a reasonably 
good chance of making a living.” 

[s it possible that eventually with 
increased mechanization the agricul- 
tural labor force might come from 
the seasonal employees of some other 
industry within a given state if such 
a situation as Professor Fuller advo- 
cates were to become a reality? 

As A. H. Raskin so well pointed 
out in his lengthy series on the prob- 
lems of chronic unemployment which 
appeared in the New York Times in 
early April: 

“Many experts believe these ma- 
chines will eventually end the exploi- 
tation of the country’s most depressed 
labor group, the half-million migrant 
farm workers, whose annual earnings 
average less than $1,000 and who live in 
squalor reminiscent of Tobacco Road. 

“The question is what will become 
of these workers when the machines 
‘emancipate’ them from their bond- 
age to the crops that pay them so 
poorly. Uneducated and unused to 
city life, how will they find jobs in 
industries that have long waiting lists 
of experienced workers they are un- 
able to employ ?” 

Experience convinces me that much 
can be done through the development 
of programs leading to fuller utili- 
zation of underemployed rural Ameri- 
cans and to meeting existing labor 
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requirements, which would go a long 
way toward solving such a problem. 


Conclusion 

Consideration is being given to prob- 
lems of unemployment compensation, 
workmen’s compensation, and residence 
requirements in social legislation. 

No matter how many laws we pro- 
pose in Congress, we can hope for 
little accomplishment unless we have 
help from you and people like you 
throughout the country. You are bring- 
ing the migratory worker into a new 
context; you are considering him as 
a member of the entire labor force 
entitled to the same rights and privi- 
leges generally accorded that group. 
I urge you to keep the migrant in 
that context. Consider especially the 
last three pieces of legislation I have 
presented: minimum wage, National 
Labor Relations Act coverage and 
domestic farm worker stabilization. 

The migrant is a citizen and should 
be entitled to all benefits accorded 
that group in American society; he 
is a member of the labor force and 
entitled to consideration as such; his 
work is essential to the agricultural 
economy and should be treated as 


such; his work makes it necessary for 
him to travel often and far. 

It should disturb us when we con- 
stantly seek to increase the benefits 
to groups already covered and yet at 
the same time do not make serious 
attempts to include the forgotten men, 
those at the bottom of the economic 
ladder. 

A problem such as this cannot be 
blamed on any one segment of our 
population. Many positive steps can 
be taken through which progress can 
be made. Much of the legislation 
would accelerate already existing pro- 
grams or supplement private and state 
activity of the same nature. 

At a time when so many Americans 
believe that all Americans are living 
in an affluent society, it is refreshing 
and significant that many individuals 
and organizations are taking time and 
trouble to do something about a mi- 
nority which, although it is compara- 
tively small in a nation of 180 million 
persons, is, nevertheless, of signifi- 
cance beyond its members. If we be- 
lieve in economic and social justice, 
then we must believe in economic and 
social justice for all Americans. 


[The End] 
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rFYHE PROBLEM of organizing 
I working people into unions con- 
sists of an educational procedure which 
convinces those people that they will 
economically benefit by organization. 
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This procedure is complicated, easily 
disrupted, influenced by objective eco- 
nomic and social factors, subject to 
personality impact and conditioned 
by the local, state and national politi- 
cal climate. 

There have been a few periods in 
our national development when many 
influences and conditions combined in 
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such a fashion as to cause union or- 
ganization in a massive, sweeping 
manner—and during such periods the 
step-by-step educational procedure was 
telescoped and the steps are hard to 
discern. But such periods are rare- 
and we definitely are not in such a 
period at this time. For the pur- 
poses of this discussion let us analyze 
the process of union organization as 
it applies to the migrant farm worker. 
Let’s start with the raw material— 
the worker himself. 


The Migrant Worker 

This morning, long before daybreak, 
the skid row section of Stockton, 
California, has been swarming with 
men and women looking for work. 
Some 3,000 or more of them. And 
of this number only the slightest frac- 
tion are there because they want to 
be there—conscious beings following 
a trade; knowing their skill and seek- 
ing a chance to use that skill. Of this 
mass of milling, seeking people an- 
other small fraction are derelicts. Even 
though it is now two hours before 
the liquor stores open at 6 a. m.—wine 
bottles are beginning to circulate 
among this group. Should some stay 
sober enough to get on a truck or bus 
the odds are that a bootlegger will 
also be on the bus and the unfortunate 
individual or individuals will become 
more incapable. This is the type the 
growers and grower spokesmen insist 
on describing as characteristic of all 
migrant labor. The vast majority of 
these men and women listening to the 
loud speakers blasting out job requests 
are sober, anxious, eager and capable 
individuals. They are unhappy. They 
are resentful. They lack confidence in 
themselves and in each other. They 
are afraid. They are poor, and there 
is nothing redeeming about poverty 
when it means dirt, vermin, hunger 
and pain. This is the raw material 
with which our organizers start their 
work. 
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They are unhappy because they are 
migrants—they have no base, no home, 
no roots. And even if they have a 
shack or trailer, or live in a ‘pick-up 
truck, this is still a rootless, abnormal 
life. At one time in the experience 
of each one of these people there was 
a home. And if they dream, there is 
a home someplace in the future. But 
right now each one has the job of 
staying alive. And following the crops 
is a rough way of doing that. 
their 

recognizable 


Resentment against 
the 
feature in their make-up. 
their farms, most of them lost a job 
in industry. They were low on seniority 


way of 
existence is most 


Some lost 


lists when cut-backs came. Automa- 
tion may be a fancy, mysterious word 
to most of these people, but these 
are the ones who have felt the sting 
and have got the message of the mean- 
ing of that word. If they were union 
members, and many were, they are 
angry about their union experience. 
Unions are no good—otherwise why 
should I be here on the 
Stockton at four this morning fighting 
for a chance to work for a lousy dol- 
lar an hour? They resent the con- 
descension of the bureaucrats in the 
placement office; they resent the 
hostility of the community. Most of 
all they resent the dreary, shabby 
routine of hard, hot work, crowded 
and uncomfortable transportation facili- 
ties, cheap food, drab and cramped 


streets of 


sleeping quarters, and the same shape 
up the next morning. 

Nothing in their lives tends to give 
them confidence. They fight each 
other for jobs. They are suspicious 
of each other. They fear, if they do 
not hate, the contractor who is scream- 
ing obscure offers for their services. 
The contractor shouts rates and con- 
ditions, how much he will pay for 
what kind of work ; and what do these 
words mean in the experience of past 
dealings? They have been cheated so 
And when cheated, there 
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was nothing to be done about it. It 
is this lack of confidence in them- 
selves or in each other that is the 
organizers’ first challenge. People 
without confidence cannot be organized. 
And the second challenge is the fact 
that these people are afraid. 


They have a right to be afraid. 
They are denounced as riff-raff and 
bums by the growers. The growers 
and grower-controlled police shove 
them around without hindrance. 
They are not welcome in the prosperous 
business and residential sections of 
the city. They are confined to a 
ghetto of shabby eating joints, saloons, 
flop houses, missions, here and there 
a park with grass and dirty, littered 
streets. Police cars are everywhere, 
paddy wagons stationed every block 
or so and patrolmen with dogs mak- 
ing their rounds. 


Public Law 78 


The growers are anxious to put 
into effect the benefits they derive 
from their law, Public Law 78. They 
want to fill their fields and orchards 
with the docile, disciplined and un- 
complaining creatures of Public Law 
78, the Mexican nationals—the braceros. 
The presence of an abundant supply 
of domestic labor is an embarrassing 
inhibition to this desire. As a result 
the object is to reduce such a supply 
of domestic labor and this is done by 
police action in the valley cities, mass 
arrest on vagrancy charges, a quick 
trial by complacement magistraters 
and the automatic sentence of “get 
out of town.” In the case of one 
California county this procedure is 
varied in just one particular—this 
county leases convicts for agricultural 
work and so a certain percentage of 
those picked up on vagrancy charges 
are given jail terms. A reservoir of 
labor supply has to be maintained. 
If this sort of action is not sufficient 
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to scare the domestic workers away 
from the community, then the grower 
puts into effect a second phase of the 
over-all plan. Domestic workers are 
hired and then are put to work in the 
worst fields where production is difficult 
and earnings are necessarily low. 
They soon quit. 

The largest cherry grower in the 
Stockton area has for years had the 
practice of starting his picking season 
by hiring domestic workers. His trees 
are abnormally tall and high ladder work 
makes earnings very low. The workers 
would become discouraged and would 
walk off the job. The grower would 
then demand and obtain braceros. To 
discourage the supply of domestic 
labor; to condition that supply to be 
unreliable; to make conditions un- 
attractive—this has been the pattern 
of grower policy since Public Law 78 
has been in existence. The relentless 
operation of this policy over many 


years has created a condition of 


timidity, fear and resentment in the 
consciousness of the average migrant 
farm worker. 


There are other factors as well that 
influence and condition his personality 
and character that the union organizer 
has to understand. There are racial 
prejudices and feelings that have their 
roots in our national cultural develop- 
ment. There are ethnic 
that often take emotional directions. 
The language barrier is compounded 
by the existence of many tongues and 
dialects. And finally there is the 
problem the organizer has to solve of 
how to obtain the attention of this 
restless, fearful, complex individual 
long enough to even begin the educa- 
tional process which is union organiz- 
ing. Like the “Ancient Mariner” the 
organizer has to attract and hold the 
attention of him who has something 
else on his mind—and something else 
which he must be doing. 
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The Bright Side 


This description of the raw material 
with which the union organizer be- 
gins his work is perhaps oversimplified 
in several aspects, and it certainly is 
geographically limited. It is based on 
personal observation during the past 
two years in the San Joaquin and 
Central Valley of California. Condi- 
tions undoubtedly differ in other areas 
of migrant labor usage. Certainly 
conditions are different in those states 
which have educational and welfare 
programs in effective practice. And 
even in this area of personal knowl- 
edge there are some relieving items. 
Some of the workers are not afraid 
and do have self-confidence. Some of 
them look back on their union experience 
in industry as a good experience and 
are willing and able to use their union 
knowledge and training as local officers 
and shop stewards in this new venture 
of union organizing. And all of the 
growers are not damned denizens of 
outer darkness; and here and there 
are city and county officials, including 
some sheriffs and cops, who are not 
without some compassion and regard 
for human rights. 

And certainly there is a body of 
citizens in all of these communities 
who are concerned about the situation 
and who sincerely desire to see condi- 
tions bettered and the ugly aspects 
removed. Their sincerity goes so far 
as to be willing to give union organiza- 
tion an opportunity to prove its con- 
tention that it can remedy this grievous 
shape of things as they are. It is the 
organizer’s job to discover these excep- 
tions in each of the mentioned cate- 
gories, to rally them and to make use 
of them in reaching out to attract, to 
educate and to organize. 


Organization Techniques 
Demonstration of results is a neces- 

sary step in union organization and 

the organizer will move in this direc- 
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tion. In industry the problem is 
simple: compare the wage levels, the 
fringe benefits, the job protection safe- 
guards in organized industry as com- 
pared to the unorganized portion. 
This is impossible in the agricultural 
area. No basis for comparison exists. 
So the organizer is forced to demon- 
strate results on the job itself. The 
first avenue of attack is the adminis- 
tration of the laws, rules, regulations 
and policies of the complex of na- 
tional and state agencies concerned 
with the welfare, the employment, the 
job placement and the economic pro- 
tection of migrant farm labor. The 
laws creating these agencies have their 
origin in the concern of our demo- 
cratic form of government over the 
plight of citizens engaged in farm 
work. Based upon this democratic 
concern, the laws attempt establish- 
ment of pay rates in certain 
crops upon the “prevailing rate of 
pay’ in the area. 


base 


Over the years the records show 
that there had been no real deter- 
mination of what was the prevailing 
rate of pay. In response to organized 
farm worker demands and pressure 
last summer, actual scientific deter- 
minations were reached and as a re- 
sult piece work rates were substantially 
increased in several crops. As a direct 
result more domestic workers were 
available, less braceros were used and 
more workers joined the union. 

Growers, devoted to the tactic of 
discouraging domestic workers, take 
every advantage of slack administra- 
tion of the regulations. Their trucks 
will not be at the designated corner 
or location at the time they had 
agreed to pick up their domestic labor 
supply ; they will reassign the workers 
from a good, lush field where a decent 
wage could be earned, to a weedy, 
dirty field where the return is poor; 
they will call off work after an hour 
or possibly two hours of harvesting; 
they will delay the furnishing of 
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knives or other equipment—all techni- 
cal violations of the spirit, if not the 
letter, of the regulations and policy 
of the agency involved. But unless 
a voice of protest and demand is raised 
the agency will not be aware of the 
violation. And the discouraged, in- 
timidated, beaten individual worker 
will not raise such a voice. 

The union organizer supplies this 
voice—not his voice representing him- 
self, but his voice representing the 
wronged workers. He is demanding 
that the spirit and the letter of the 
law be enforced. If his facts are right, 
and in the obtaining of facts he is 
careful, he obtains redress and better 
conditions. He is often able to re- 
move braceros from a field and re- 
place them with domestic workers— 
and, despite the rigid grower policy 
of no dealing with the union, he is 
sometimes able to negotiate an in- 
creased rate. This is the kind of 
demonstration of results that builds 
the union. This exercises fear, this 
builds confidence, this satisfies the 
pragmatic goal of union organization 

-more money in the pocket. The 
organized migrant workers in central 
California are doing these things. 

The whole point of organizing 
workers into unions is to establish 
economic security by increasing the 
amount of money the worker gets for 
his labor. This is the crux of the 
whole matter; this is where we sepa- 
rate the men from the boys, the realists 
from the romanticists. It certainly 
isn’t fashionable, and probably not 
politic, to talk about the class struggle 
in relationship with union organizing 
these days. It’s been over 55 years 
since Big Bill Haywood opened a 
Chicago meeting by banging a piece 
of lumber on a table and stating the 
classic formulation of a widely held 
tenet of labor philosophy: “The work- 
ing class and the employing class have 
nothing in common. There can be 
no peace so long as hunger and want 
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are found among millions of working 
people and the few, who make up the 
employing class, have all the 
Between these two 


2 od 
things of life. 
classes a struggle must go on. 

The 
long way since 1905. 
ment today shares the assumption 
that it is an accepted, respectable and 
respected element in our social and 
political system. Upon reflection we 
realize that this assumption is a very 
recent development, an assumption of 
very tender years. It could not have 
been made in the first decade of this 
century with the Rocky Mountain 
rebellion exploding bombs and spill- 
ing blood. Nor in the second decade 
with the IWW thrusts at the mining, 
timber, textile and agricultural in- 
dustries. Nor in the third decade that 
marked the crushing of the labor 
movement and the triumph of the 
open shop “American plan.” All of 
us recall the turbulent and violent 
thirties with the textile revolt in the 
South, the steel, rubber and automo- 
bile campaigns. The fact is that for 
less than 15 years has the permanence 
of the labor movement been accepted 


labor movement has come a 
The labor move- 


by society. 


Grower Resistance 

For any understanding of the present 
problem of organizing migrant farm 
labor it is necessary to accept the fact, 
and to understand the implications 
of that fact, that the dominant, con- 
trolling farm and grower groups in 
this country do not recognize the 
labor movement as a valid social insti- 
tution with a right to exist, with 
obligations to perform, with objectives 
of individual and collective improve- 
ment. These farm and grower groups 
have accepted Bill Haywood’s dictum 
these classes a _ struggle 
must go on.” Listen to the words of 
the Western Growers Association 
words issued in January 1961: “pro- 
ponents of panty-waist public rela- 
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tions, people with revolving cheeks, 
and sensitive souls who shrink from 
using heat to cure the union blight 
should file quietly from the hall at 
this point. Low purposes spawn at 
low levels and cannot be met success- 
fully with an invitation to tea in the 
upper parlor.” 


Union Progress 

For the past two years the AFL- 
CIO has conducted a pilot organiz- 
ing campaign in the Central Valley 
area of California. During these two 
years over 20,000 months’ dues have 
been paid by migrant farm workers 
to the Agricultural Workers Organiz- 
ing Committee—the AFL-CIO chartered 
organization set up to organize in 
this area. In order to accomplish this 
much a vast amount of money and 
even more energy has been expended. 
From a dollar and cent business point 
of view the experiment has been a 
failure. But from that point of view 
there never would have been a suc- 
cessful organizing campaign. On the 
credit side there are concrete results: 
a staff of competent, dedicated men 
and women has been recruited directly 
from the fields; stewards—spokesmen 
—over 150 now, have trained 
and have become experienced ; national 
and state administrators have re- 
sponded to the factual presentation 
and 


been 


of grievances and wrong doing; 
During 1960 
the AWOC operated in 17 California 


wages have been raised. 


counties and concerned itself with 
some 15 crops. Wage increases in 
excess of $11 million was a direct re- 
sult of this operation. Concurrent 
with the wage increases were the 
following: less number of braceros 
used; more domestic workers em- 
ployed ; more efficient harvest methods 
practiced with less crop loss than has 
ever been before. These actual ac- 
complishments add up to the kind of 
demonstration of results that is neces- 
sary in effective union organization. 
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In the boundaries and according to 
the rules of class struggle operation 
as laid down by the grower groups 
this record of accomplishment has not 
been achieved easily. The union has 
had to fight each inch of the way. 
The union held to the belief that this 
condition of human anguish and de- 
gradation could be helped by the 
process of democratic collective bar- 
gaining. The growers said that there 
would be no recognition of any collec- 
tive body, no bargaining, not even any 
talk. So the issue was joined. 

The union does not want to strike. 
A strike in a cherry or a peach orchard 
is not like a strike in a mill. 
Whatever the outcome of a steel mill 
strike, victory or defeat, the mill and 
the machinery and the jobs are still 
there. This isn’t true in a peach 
orchard. The peaches drop off and the 
jobs are gone. The men and women, 
the pickers, need and want 
those jobs. All they want is to talk 
to the orchard owner—to bargain with 
him about the value of their labor. 
They asked for $1.25 an hour. The 
no bargaining, no 


steel 


peach 


grower said no 
talk. He said he would recruit other 
labor. He would local 
clerks, housewives, dentists, 
he could get or his association would 
send him. He sent agents out to re- 
cruit and to organize strike breakers. 


use 
anyone 


said he 


And so the issue was joined. 


The men and women who work in 
the apricot, pear, peach, celery, prune, 
tomato, walnut, grape and olive har- 
vests said, “We need and deserve at 
least $1.25 an hour. Lets talk about 
it.’ The growers in these crops said, 
“No, no talk.” 


joined. 


And so the issue was 


As an afterthought, the growers 
said that they wouldn’t consider a 
$1.25 an hour because it would raise 
food prices and the consuming Ameri- 
can public would rebel. Do they 
think we like the smell of peonage in 
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our salad bowls? Or the taste of 


misery and shame in our fruit cups? 


Power Conflict 

When such issues are joined power 
comes into play. On the one hand 
there is labor withheld and pickets 
placed at ranch gates. On the other 
there are the grower associations and 
combinations. There are the reservoirs 
of strike breakers; there are the “blue 
card” Mexicans‘in this country by 
permission of the Immigration Service 
and subject to abnormal pressures 
inasmuch as their businessmen and/or 
grower sponsors can withdraw their 
sponsorship and thus return them to 
Mexico; and until recently there were 
the braceros who have been used in 
recent years to break and destroy any 
and every sporadic attempt on the 
part of domestic workers to better 
their conditions. And there are the 
courts. Injunctions are automatic and 
severe. Arrests are numerous, bail 
bonds set at oppressive heights and 
shotgun carrying to bring about 
practical efficiency in supplying labor 
when and where it is needed and, at 
the same time, giving protection to 
labor when and where it has been 
placed on jobs. 

It is possible to grant the high 
motivations of these laws and agencies, 
and at the same time call attention 
to an inevitable fact of democratic 
development, the administration, the 
interpretation, the enforcement of 
social and economic legislation re- 
sponds to organized pressure. In the 
development of the agencies having 
to do with farm labor there has been 
only one effective voice—that of the 
organized farmers and growers. It is 
proof of the validity of democracy 
and a tribute to the honesty and dedi- 
cation of the public servants attached 
to these agencies that the administra- 
tion has been largely marked by fair- 
ness and impartiality. There have 
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been surprisingly few cases of actual 
corruption. But the fact remains that 
organized growers have succeeded in 
using the laws and the agencies for 
their convenience and for their in- 
creased efficiency. 

The organizer sees in the existence 
of these agencies an opportunity to 
demonstrate concrete results. For 
example, existing regulations call for 
the deputies in such swarms as to 
recall historical references to sun- 
obscuring locusts. 

To these fundamental preblems of 
union organization of migrant farm 
labor, there must be added a myriad 
of smaller but bothersome problems. 
How does the union movement go 
about creating the kind of organiza- 
tional structure that will give per- 
manence and stability to a membership 
moving about over an area of thousands 
of square miles? A _ bookkeeping 
system that will keep membership 
records, dues payments, benefit claims, 
social security information—the es- 
sential data of an efficient modern 
union—up to date and in available 
form has not yet been invented. In 
order to get the full benefit from 
union organization the membership 
must participate in political action. 
This alone represents a problem ot 
tremendous proportions. An educa- 
tional program designed to increase 
skills and abilities is absolutely es- 
sential in view of the rapid mechaniza- 
tion and automation of agricultural 
production. These are but a few of 
the problems presented by the com- 
plex, difficult, but essential job of 
organizing migrant farm workers. 


Conclusion 

In facing the task of organizing 
the migrant farm workers the labor 
movement must first take stock of it- 
self. Does it want to do this job? 
The labor movement, like all other 
human institutions, is prone to the 


July, 1961 © Labor Law Journal 





disease of growing old. From time 
to time one hears the creaking joints 
of our labor movement. And creak- 
ing joints are symptomatic of a con- 
gealing brain and a hardening heart. 
There is a specific for this disease. It 
lies in doing once again what we did 
in our youth. The imagination we 
once had, the willingness to experi- 
ment, the ability to break with the 
tyranny of sterile tradition—these are 
ours if we will but make the effort to 
re-establish them. 


In the old days when the weak 
needed succor, union men poured out 
their resources and their money. To 
solve the problem of organizing migrant 
labor this is needed now. Money, equip- 
ment, manpower—these will be needed 
in stupendous quantities. And more 
important than material things is the 
need of spirit. A union can’t be 


bought into being. It has to be built. 
It is built with the raw material avail- 
able. It is built with knowledge and 
understanding of the objective condi- 
tions involved. It is built in spite of 
adversity, of storm. Storms will come, 
violent ones, and the union is some- 
times twisted and torn. It can be 
rebuilt. And in the rebuilding it be- 
comes stronger. Unions have never 
been built under ground rules or con- 
ditions of its own choosing. The job 
consists of building in spite of condi- 
tions and opposition. The problems 
of organizing farm workers are 
formidable. They can be solved. And 
in the attempt to solve these prob- 
lems the American labor movement 
has an opportunity to renew its youth 
and to reassert its claim to the idealism 
of man’s duty to his brother and to 


[The End] 


society. 
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ICK UP a newspaper and if it 
carries news of a dramatic strike 
these days, the odds are that the issue 
of work rules is dominating the bar- 
gaining climate between the parties. 
The question of work rules must 
plague any dynamic society. Techno- 
logical stagnation would put an end 
to the work rules problem or perhaps 
better yet, the problem would never 
arise. Innovation subverts the sta- 
bility of the management-labor re- 
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lationship. Carefully worked out job 
descriptions and established property 
rights in jobs disappear overnight and 
are replaced by new job descriptions 
requiring a reworking of new relation- 
ships in the presence of contenders 
who are refugees from the old tech- 
nological climate. No sconer are the 
new sets of rules developed than a 
restless management subverts 
the new relationship with new inno- 
vations and new fights replace old 
ones. The radical unionist fights con- 


again 


servatively to hold on to his old jobs 
while the conservative manager never 
stays in one place long enough to let 
the dust settle. 
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Neil Chamberlain put it very suc- 
cinctly: “The manager is committed 
to change. The worker is committed 
to preservation of the status quo. 
The result is the work rules issue.” 
Charles Zimmerman, Vice President of 
the ILGWU expressed the para- 
dox of his own frustration by labeling 
his colleagues conservative radicals. 
Chamberlain goes on to add: “From 
the management point of view, resist- 
ance to change is bad when practiced 
by workers in the industrial sphere, 
but good when practiced by manage- 
ment in the social sphere. From the 
union position, innovation and change 
are bad when practiced by manage- 
ment in the industrial sphere, but 
beneficial when sponsored by unions 
in the social sphere.” * 

Work rules present themselves in 
two categories: Category one is con- 
flicts over jurisdiction, including sub- 
contracting; category two is conflicts 
over alleged featherbedding, includ- 
ing workload controversies. 

It is our intention in this paper to 
examine the following questions: 

(1) What is the basic philosophi- 
cal interpretation of the management- 
labor relationship by both labor and 
management that leads to conflicts 
over this area? 

(2) How has the behavior of the 
parties developed in a number of recent 
disputes in which these work rules 
issues were at stake? 

(3) What procedural changes are 
likely to develop a more viable and 
rational result than those that are 
now used by the parties? 

The basic conflict between labor 
and management in the work rules 
area can best be understood if it is 
viewed as a conflict over property 
rights. 


Property Rights Conflict * 


In a sense, the labor movement em- 
bodies the development of a new set 
of property rights generated within 
the womb of an older set of property 
concepts. The older set must either 
repress the developing concepts or 
adapt to them by a process of ac- 
commodation. Collective bargaining 
is essentially an experimental pro- 
cedure to reconcile these conflicting 
property concepts in an evolving so- 
cial system. 

The interpretation of this conflict 
as a clash of different property rights 
permits a rational view of the prob- 
lems of work rules and alleged feather- 
bedding. 


An understanding of the problems 
presented by work rules is best under- 
stood by a re-examination of the basic 
philosophy behind the collective bar- 
gaining process. 


Practically all discussions of work- 
rule problems have proceeded upon a 


set of implicit assumptions. Manage- 
ment has implied that it is entitled 
to a volume of work that calls for 
the full exertion of the worker just 
short of his physiological and psycho- 
logical limits. The trade unions have 
never openly rebelled against this con- 
cept. They have, therefore, adapted 
their arguments to this assumption 
and usually couched discussions about 
rules in terms of health and safety. 
In the back of the mind of the trade 
unionist is an emerging property right 
which he is attempting to assert. 

The rituals of our society are not 
yet ready to accommodate this new 
concept and so he conservatively at- 
tempts to secure his objective through 
indirection by complying with the 
conventional rituals. 





* Chamberlain, Neil, “Work Rules,” Proceed- 
ings, Labor Relations Council Conference, 
Wharton School, University of Pennsylvania, 
November, 1960, p. 14. 
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Many of the work rules define an 
emerging property right of the worker 
in his job. For example, a jurisdic- 
tional claim of a yard worker that 
he and he alone can handle a train in 
the yard and the corresponding claim 
of a road worker that he and he alone 
can handle a train on the road stem 
from a property right of each craft in 
the particular job area. The equiva- 
lent of the workers’ property deed is 
the collective agreement. 

The interpretation of labor’s rising 
assertion of its property right is best 
understood against the background of 
the development of the property con- 
cept within the western philosophical 
and legal traditions. 

The concept of a worker’s property 
right in his job originated as an intel- 
lectual formulation in the work of 
John R. Commons. It received its 
classic expression from his student, 
Selig R. Perlman. He wrote, “The 
safest way to assure group control over 
opportunity was for the union 

to become the virtual owner and 
administrator of the jobs.” * 


John R. Commons places working 
rules at the very basis of our economic 
theory. Commons used the concept 
of a working rule in a much broader 
sense than we use it in the field of 
industrial relations today. He formu- 
lated it as a guiding concept in ex- 
plaining the behavior of all economic 
institutions including the corporation 
itself. He describes the working rule 
in the following language: * 


“It tells what the individual must 
or must not do (compulsion or duty), 
what they may do without interfer- 
ence from other individuals (permis- 
sion or liberty), what they can do 
with the aid of collective power (ca- 
pacity or right) and what they can- 


not expect the collective power to do 
in their behalf Working rules 
have had a profound effect upon the 
concept of private property, changing 
that concept from a principle of ex- 
clusive holding of physical objects for 
the owner’s private use into principle 
of control of limited resources needed 
by others for their use and therefore 
into a concept of intangible and incor- 


poreal property arising solely out of 


rules of law controlling transactions.” 
It was by linking the economists’ 
basic concept of the commodity to the 
courts’ fundamental treatment of what 
Commons called a transaction that he 
developed his fundamental theory of 
institutional economics and discarded 
the classical model. 
Commons traces the evolution of 
a man’s calling or job as a property 
right in the decisions of the courts. 
He quotes the Supreme Court mi- 
nority in the slaughterhouse cases in 
1872 to the effect that a man’s call- 
ing, his labor, his occupation, is prop 
erty. He traces the minority doctrine 
to a majority doctrine in the Minne 
sota rate case in which the majority 
held that not merely physical things 
are property but the expected earning 
power of those things also is property. 
In a sense, then, can we not conclude 
that the deprivation of a worker of 
his job is the equivalent of the abo- 
lition of a property right for which 
he is entitled to compensation on the 
basis of capitalizing the earning pow 
ers of which he is thereby deprived? 
It would be silly and pointless to 
deny that work in many cases could 
be performed more cheaply if these 
property rights and the penalties for 
their violation did not exist. In a 
democracy, however, other values than 
those of productivity receive equiva- 
lent attention from the community. 





*Perlman, Selig R., A Theory of Labor 
Movement, Augustus Kelley, New York, 1959, 
p. 199. See also Leon Green, “Fansteel Strike,” 
90 The New Republic 199, May 24, 1937. 
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Eminent Domain Concept 


Let us consider some examples from 
the more classic forms of property, 
property in things and land. Many 
public automobile roads and express- 
Ways wind a serpentine path between 
two points. The road is much longer 
than it would have been had a sur- 
veyor and engineer been permitted to 
lay out the most effective path that 
would afford the traveler the shortest 
distance at the minimum consumption 
of gasoline. Society has invented the 
concept of eminent domain. Its pur- 
pose is to prevent the holder of private 
property from imposing too absolute a 
restraint on public purpose and public 
efficiency. However, the exercise of 
this right of eminent domain is re- 
served to the government and its speci- 
fied agents. Even so, the government 
can only take over after due process 
and fair compensation. 


Analogies, of course, can be over- 
drawn, and it is not our purpose to 
attempt to prove a point in collective 
bargaining by dwelling upon the evo- 
lution of the property law. However, 
it is offered as an illustration. The 
deep feeling of private property hold- 
ers about their land finds its sanction 
in a complex jurisprudence that goes 
back to John Locke and Blackstone. 
The same deep feeling of workers about 
the property rights in their jobs re- 
ceived its first quasi-legal sanction in 
1926 with the passage of the Railway 
Labor Act. We do not question the 
rationality of the feeling of the pri- 
vate property holder. It is part of our 
system of conditioned reflex. We are 
confused by the apparently irrational 
behavior of workers who will not sacri- 
fice their property rights in the name 
of productivity. Are the differences in 
our reactions a matter of tradition? 


Work rules are insistently treated as 
a separate question in collective bargain- 
ing, but are they, in fact, unrelated to 
the other issues of bargaining? The 
history of negotiations is an extremely 


complex story of the comparative 
weighting of different objectives. How 
many demands for additional increases 
in wages were sacrificed in exchange 
for a work rule? Any program to 
undertake the revision of work rules 
must always keep these considerations 
in the background. 

Excellent examples of what we are 
talking about are provided by the re- 
cent conflicts over contracting out be- 
tween the crafts and industrial unions. 
The maritime industry, the railroad 
industry and the steel industry pro- 
vide more classic kinds of examples. 

The problems of contracting out 
are a set of problems over work rules 
that involve three parties. Two of 
them are unions in conflict over whose 
job properties are the victims of tres- 
pass. The third is the employer whose 
interest consists in following the most 
economic procedure irrespective of 
whose job rights are the victims of 
trespass. Employers have signed con- 
tracts in many cases with industrial 
unions. The maintenance crew of the 
plant is included in the contract. Along 
comes. another enterprise and offers 
to subcontract the maintenance of 
the plant and equipment, making use 
of its specialized employees, most of 
whom are members of craft unions. 
The state is then set for a three-way 

Donald Crawford 
complete confusion 
that governs arbitration awards 
in this area. It is a relatively new 
development and arbitrators are asked 
to interpret agreements, governing 
this procedure, which did not antici- 
pate this development.® 


“Donnybrook.” 
documents the 





* Crawford, Donald A., “Contracting Out 
Industrial Relations and Prospects,” Proceed- 
ings, Labor Relations Council Conference, 
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The confusion sets the stage for a 
jurisdictional row between the indus- 
trial unions and the craft unions that 
threatens to cause a new split in the 
federation; add to this the fact that 
the National Labor Relations Board 
has just ruled that a decision by the 
corporation to contract out its mainte- 
nance is a nonbargainable issue and 
the issue is further aggravated. The 
United Steel Workers were supported 
by a dissenting member of the board 
who claimed that the board decision 
contradicted the Supreme Court’s de- 
cision in Telegraphers v. Chicago and 
North Western Railway, cited below.*® 
Although the federation has set up 
an arbitration mechanism to resolve 
disputes of this nature, both sides 
increasingly ignore decisions not to 
their respective tastes. 

Matters have reached such an open 
break that Al Hayes, President of the 
International Association of Machin- 
ists, an industrial union originally 
identified with the old AFL, appeared 
before a Congressional hearing on April 
19, 1961, to oppose the common situs 
picketing bill, sponsored by the build- 
ing trades unions on the grounds that 
the building trade unions were seek- 
ing the privilege of not only picketing 
nonunion subcontractors on the jobs 
but subcontractors who employed non- 
building trades unionists.’ 


It is quite clear that the solution 
to these property conflicts between 
unions will be a decision imposed by 
the National Labor Relations Board 
if the parties show themselves in- 
capable of resolving their household 
disputes. The NLRB is under man- 
date from the Supreme Court to handle 
these issues where they remain un- 
resolved. 

A pioneer attempt to develop a 
rational solution to the work rules 


controversy developed between the 
Pacific Maritime Association and the 
International Longshoreman’s Union 
headed by Paul St. Sure and Harry 
Bridges respectively. Between the 
period of 1934 to 1948, constant war- 
fare between the association and the 
union led to the imposition of many 
restrictive working rules on the West 
coast waterfront until mounting costs 
threatened the future of the San Fran- 
cisco port. Some of the restrictive 
rules that were imposed upon the in- 
dustry during this period were the 
double-handling rule, the load-limit 
rule and the fixed-gang-size rule. The 
double-handling rule provided that a 
teamster can only load a truck from 
the skin of the dock. This meant that 
after a palette would be unloaded from 
the ship, each item would then be 
unloaded from the palette onto the 
pier floor. The teamster would then 
load the individual items his 
truck. The load-limit rule imposed 
upon management for any palette was 
2100 pounds despite that fact that 
modern equipment could handle much 
larger loads quite safely. Safety, of 
course, was the reason given for the 
rule. The fixed-gang-size rule had de- 
veloped into the four on, four off rule. 


onto 


A gang of eight men were assigned 
to a hold. Four would work alternate 
hours spelled by the other four dur- 
ing the former’s rest hour. Thus each 


group of four would work a half day 
during an elapsed full day. 


After 1948, the union became acutely 
aware that the San Francisco port was 
losing much of its maritime business 
to rival forms of transportation. 


Then came the Korean War and, 
in 1957, a 180-degree change in the 
union’s strategic stance. 





* Daily Labor Report, No. 60, 1961, p. a-1. 
* Daily Labor Report, No. 75, 1961, p. e-1. 
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Close attention to shipping led the 
defense arm of the federal® govern- 
ment to conclude that the bottleneck 
in making more effective use of avail- 
able shipping was the turn-around 
time required to load and unload the 
ship. The Maritime Administration and 
the Department of Commerce requested 
the National Research Council of the 
National Academy of Sciences to set 
up a special group to study the prob- 
lem. A maritime research advisory 
committee was created to look into a 
proposed program aimed at revolu- 
tionizing shipping design. Still under- 
way, this program is leading to ships 
designed to operate with a much lower 
seagoing complement than presently 
required for a full crew and a much 
smaller longshoring gang to load and 
unload. In the meantime, private re- 
search has led to newly designed ships 
that have revolutionized conventional 
practices for manning both the sea- 
going complement and the longshor- 
ing gang. 


Completely new methods of han- 
dling cargo through “containerization,” 
“unitization” and “fishy-backing” ma- 
terially decrease the demand for long- 


shoremen. With the conventional 
break-bulk cargo methods, large gangs 
of longshoremen were required to load 
and unload the sling loads. With the 
new methods, only two men may be 
required where 16 were once used. 


Containerization and unitization are 
techniques for prepackaging cargo at 
the factory, loading it once on a truck, 
then unloading the container from the 
truck by placing two lines on either 
end and swinging it into the hold of 
the ship. The use of this method 
eliminates all of the tedious loading 
and unloading that is characteristic 
of break-bulk methods. Fishy-backing 
treats the truck trailer as the con- 
tainer. The trailer itself is driven 


onto the ship, virtually eliminating al- 
together the need for longshoremen. 

As though all of this were not 
enough, the National Research Coun- 
cil set up a separate Maritime Cargo 
Transportation Conference to stream- 
line the conventional methods of break- 
bulk cargo handling. After looking 
for a research site where they would 
receive the most hospitable treatment 
from both unions and management, 
the group chose the San Francisco 
waterfront. Although the usual types 
of friction developed over details, all 
involved now agree that the two years 
of investigation were fruitful. 

Pacific Coast ship lines like Matson 
and Grace have maintained their own 
research departments that have been 
using the newest research techniques 
to revolutionize methods of handling 
shipping. Under the new agreement, 
all of these methods may now be used 
without restrictions. 

In anticipation of the Bridges-St. 
Sure agreement, the Bridges union had 
negotiated a preliminary one with the 
employers’ group in July, 1959, under 
which the employers declared them- 
selves ready to set up a $1.5 million 
fund to be used as recompense to 
workers for all of the labor-saving 
devices that had been introduced up 
to that time. In the preliminary docu- 
ment, no basis was provided for the 
distribution of the money; both the 
union and management looked upon 
the fund as a token payment by em- 
ployers in recognition of the union’s 
equity in a solution to the problem 
of technological displacement. Such 
a solution was advanced in the sec- 
ond, detailed agreement. 

This provided payment by employ- 
ers of a sum of $5 million annually for 
five years (the original $1.5 million is 
to be added to the total) into a fund 
to protect workers against displace- 





*Gomberg, William, “The Job As Prop- 
erty,” 191 The Nation 410, November 26, 1960. 
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ment. Specifically, the money sup- 
plemented wage payments for work 
opportunities lost by increased mechani- 
zation for all presently registered 
longshoremen and clerks, minus the 
normal attrition; in other words, it 
financed what amounts to a guaran- 
teed annual wage-payment plan for 
the remaining labor force. In addi- 
tion, the fund is used to provide for 
the retirement of longshoremen at an 
age earlier than that provided in the 
Social Security Act. After 25 years 
of service, reached at any age up to 
62 


a longshoreman can retire volun- 
tarily and receive $200 per month 
until his Social Security payments 
begin, at which time an adjustment 
is made. On the other hand, workers 
who reach age 62 with 22 years of 
service must retire with payment of 
$320 per month until Social Security 
payments begin (at age 65), when an 
adjustment is made. 


In return, the employers have bought 
back practically all of the work rules 
tending to retard the introduction of 

What is most 
agreement is a 


labor-saving devices. 
interesting in the 

sentence referring to any anticipated 
stoppage over possible safety viola- 
tions: “The union pledges in good 
faith that health and safety will not 
be used as a gimmick.” Lacking other 
protection in their contracts, labor 
unions have been habitually using the 
alleged imperilment to health and safety 
as their main argument against the 
introduction of labor-saving devices. 

The significance of this agreement 
is the rational way it treats the prob- 
lem of worker displacement by the 
frank recognition of the worker’s prop- 
erty right in his job. 

The International Longshoremen’s 
and Warehousemen’s Unions have ex- 
tended the property right of the worker 
in his job. Their whole approach is one 
of capitalizing the worth of the job in 


” Wall Street Journal, March 22, 1961. 
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exchange for the worker's title to it. 
It is an answer to the question: How 
do you “phase out” those members of 
the work force whose jobs have be- 
come obsolete? It is an extension of 
Professor Commons’ and Perlman’s 
theory of jobs as property rights to 
a new area of collective bargaining. 
And it is a tribute to the paradox of 
America’s cultural pluralism that an 
avowed Marxist should be pioneering 
the property concept for workers in 
America’s pragmatic experimental so 
ciety, and thereby earning encomiums 
on the editorial pages of papers like 
the San Francisco Chronicle. We are 
presented with the paradox of Harry 
Bridges cooperating to streamline free 
enterprise while conservative bodies 
like the International Typographical 
Union are still struggling with a 
membership that refuses to surrender 
rights to the 
practice of reproducing for the scrap 


“bogus,” make-work 


box already set-up advertising. 

An unforeseen circumstance at the 
time of the negotiations interfered 
with the program. A property right 
conflict the teamsters and 
the longshoremen over whose work 


between 


rules the longshoremen had a right to 
sell resulted in a strike of the team- 
sters that tied up the port. The Pa- 
Maritime filed 
charges in the federal courts asking 
for damages from the Teamsters Union 


cific Association has 


for triple the sum of monies being 
paid into the longshoremen’s mechani- 
zation fund.’ 

By way of contrast, the conflict in 
the railroad industry between union 
and employer is following the con 
ventional rituals of health and safety 
on one side and righteous indignation 
on the other. 


Recentiy the Chicago and North 


western Railway attempted to ra- 
tionalize some of its operations by 
eliminating stations along its right of 
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way. Quite obviously along with the 
elimination of the station went the 
job of the telegrapher located at the 
station. The parties could come to no 
agreement and finally the railroad in 
an attempt to free itself declared that 
the elimination of these jobs was a 
nonbargainable issue. The Order of 
Railway Telegraphers took the rail- 
road to court where the decisions of 
the lower courts were finally appealed 
to the Supreme Court. The Court 
finally ruled in 1960 that the railroad 
management was obligated by the 
Railway Labor Act to bargain over 
this issue. In other words the con- 
tinuance or discontinuance of a job 
is now defined as a bargainable issue 
thus underlining the workers’ prop- 
erty right in his job. It should be said 
in justice to President Heineman of 
the railroad that he has indicated that 
he was willing to bargain over the 
issue but the “unreasonable demands” 
of the union forced him into the strat- 
agem of the court procedure. Quite 


obviously it has had an effect contrary 
to what he had hoped; the unions will 
be encouraged by this decision to press 
their case even more energetically. 


In 1960 the negotiations between 
the railroads and the unions threatened 
to break down over the issue of “ 
lete work rules.” 


obso- 


It had become quite clear that the 
issues raised in the work rules dispute 
were of such a nature that they did 
not lend themselves readily to the crisis 
type of bargaining in which a rate of 
wages is finally worked out before a 
strike deadline. Attempts to come to 
grips with the work rules problem in 
railroads, ever since the Lane Com- 


mission ” set down the fundamental 
conditions governing the relationships 
between labor and management dur- 
ing World War I, have been tried a 
number of times. Labor agreements 
negotiated since that time have built 
upon the Lane basis within the pro- 
visions of the Railway Labor Act. 
Work rules were reviewed by Otto 
Beyer in 1936..* Joseph Eastman, 
Director of the Office of Defense 
Transportation during World War II, 
attempted to get an agreement be- 
tween the railroads on one hand and 
the conductors and trainmen on the 
other to eliminate allegedly unneces- 
sary trainmen but nothing came of 
the effort..* Emergency Board 109 
recommended the setting up of a spe- 
cial commission outside of the Rail- 
way Labor Act procedure in which 
both sides would be represented in an 
effort to modernize the railroad work 
rules and wage structure. This recom- 
mendation of the board was ignored 
by the parties. A similar recommen- 
dation was made by the writer in his 
own report for the Ernest Williams 
Department of Commerce Study of 
Transportation in 1960. 


Former Secretary of Labor James 
Mitchell wrestled with this problem 
in an effort to avoid a strike on the 
railroads in 1960. In a speech at Cor- 
nell University, he made reference to 
the quasi-property right of railroad 
workers in work rules. Finally, he 
persuaded both sides to consent to the 
organization of a Presidential com- 
mission made up of five public mem- 
bers, five representatives of the railroad 
management and five representatives 
of the railroad labor organization to 


review this entire matter. Initially, 





™ Gomberg, William, “Some Observations 
on the Problems of the Relationship be- 
tween Union and Management in the Trans- 
portation Industries,” U. S. Department of 
Commerce. A supporting document for the 
Ernest Williams report. 

* Federal Coordinator of Transportation, 
Section of Labor Relations, “A Survey of 
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*Slichter, Healy and Livernash, The Im- 
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Brookings Institute, Washington, D. C., 
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Mr. Mitchell served as chairman of 
the board. He subsequently resigned 
and President Kennedy appointed 
retired Judge Simon Rifkind as his 
successor. Informal reports would 
indicate that both sides are pursuing 
the classic ritualistic pattern of presen- 
tation. The railroad management in 
its initial presentation by its attorney, 
Mr. Neitzert, made the point that 
outmoded work rules are costing the 
railroads $600,000,000 a year. He at- 
tributes the burden of these rules to 
five sources: (1) collective bargain- 
ing; (2) arbitration awards; (3) ac- 
tions by the director general of the 
railroads during World War I; (4) 
interpretations by boards of adjust- 
ment; (5) practice. He asks specifi- 
cally for the following rules changes: 

(1) Allow management to deter- 
mine when firemen should be used on 
diesel locomotives in freight and 
yard service. 

(2) Revise the dual basis of 
for engine and train crews to reflect 
higher train speeds by allowing longer 


pay 


runs for a day’s pay. 

(3) End the union supported work 
rules which limit the number of miles 
covered each month for an individual 
employee in order to increase an in- 
dividual’s earning opportunities. 

(4) Wipe out arbitrary lines now 
drawn between the work performed 
by over the road crew and yard crew 
members required on trains. 


(5) End rules 
crews when self-propelled equipment 
is used in track maintenance, repair 


requiring standby 


or inspection.** 


Replying for the railroad unions, 
Attorney Harold C. Heiss asked for 
the modernization of the pay struc- 
ture on the railroads on the grounds 
that railroad working conditions were 
laid down in an industrial climate far 
inferior to the atmosphere that now 


prevails: Specifically he asked for the 
following : 

(1) 
week ; 
home terminal expense; (3) Overtime 
payments eliminating the present 
basis under which some employees 
only get overtime after twelve hours; 
(4) Termination of the seven-day 
week and replacement of the six and 
with 


Shorter workday and work- 
(2) Allowances for away from 


seven-day week in yard service 
a seven-hour day, five-day week with 
maintenance of take home pay; (5) 
Premium pay for night work 
paid holidays and overtime for 
day work. 


plus 
holi- 


Heiss then went on to ask the 
commission to deny the work rules 
changes requested by the carriers. He 
specifically defended the usefulness 
of the fireman on diesels, remarking 
that all that had changed was the type 
of duties performed by the second 
man in the locomotive. He was still 
necessary for safe operation.** He 
also requested a program to stabilize 
employment on the country’s railroads, 
pointing to the huge displacement 
that had taken place during the last 
few years. 

It is too early yet to be able to judge 
in what direction the commission will 
move to resolve this dispute. What is 
noteworthy is that both parties seem 
to be using the commission as a long- 
time emergency board under the Rail- 
way Labor Act. 

A development has emerged in the 
wake of the steel strike of 1959 that 
is implicit recognition of the fact that 
classic crisis collective bargaining is 
breaking down under the impact of 
more complex issues than crisis collec- 
tive bargaining is equipped to handle. 
This is the setting up of a long range 
committee on collective bargaining made 
up of public neutrals by the Kaiser 
Steel Corporation and the United Steel- 
workers. 





* Daily Labor Report, No. 24, 1961, p. 4. 
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651 





The steel strike of 1959 started as a 
normal breakdown over basic wages.*® 
Some days after the strike was in 
progress, management suggested that 
it would be ready to consider some 
adjustments in wages if the union 
would virtually surrender its rights to 
participate in a revision of the work 
rules. This was the famous demand 
for the revision of paragraph 2B of 
the collective agreement. What had 
been a half-hearted, desultory strike 
on the part of the workers at once 
became a militant, determined con- 
test. At stake was not the preserva- 
tion of old work rules keyed to an 
alleged archaic technology, but the 
rights to “due process” in 
Feather- 


workers’ 
any revision of their rules. 
bedding had never been an aggravated 
problem in the steel mills. However, 
the impatience of engineers with “due 
process” snatched defeat out of the 
jaws of victory for the companies. 

The Kaiser management finally broke 
ranks and signed with the union. Part 
of the agreement called for the cre- 
ation of a long-range committee to 
assure equitable sharing of economic 
progress. The committee was made 
up of Professor John Dunlop of Har- 
vard University; David L. Cole, the 
country’s leading private mediator and 
arbitrator; Dr. George W. Taylor, 
chairman of Eisenhower's fact-find- 
ing board, on behalf of the public ; and 
three representatives each of the com- 
pany and the union. 

The very creation of the committee 
was a _ precedent-shattering action. 
Hitherto, the principals in collective 
bargaining, particularly in steel, had 
treated their negotiations as a private 
matter between the parties. Official 
mediation services were ignored and 
if any representative on behalf of the 
public attempted to intervene before 


the crisis stage—or even during it 

he was treated with resentment. The 
principals were convinced that they 
could do everything themselves. To 
be sure, the not infrequent use of 
impartial umpires to resolve disputes 
that arose under existing agreements 
represented a departure from this tra- 
dition. However, the formulation of 
new agreements was forbidden terri- 
tory from which the umpires were 
very specifically excluded. It is in 
context that the Kaiser-Steel 
arrangement constitutes a 
significant experiment in the evolution 
of collective bargaining. The public 
is invited to participate in the collec- 
tive bargaining process from scratch 
in an effort to aid the principals to 
arrive at equitable agreements that 
will do justice to them and simul- 
taneously protect the public interest. 


this 
workers 


After a number of meetings, the com- 
mittee recommended a supplement to 
the agreement between the Steelworkers 
and Kaiser that included the follow 
ing significant statement: 

“That the services of this committee 
be utilized on a continuous basis in 
promoting harmonious relations be- 
tween the parties of interest. It hopes 
to achieve this objective by settling 
problems as they arise and thus avoid 
the accumulation of complex issues 
that must then be settled under the 
pressure of contract termination pres- 
sure deadlines. These problems defi- 
nitely exclude routine grievances that 
continue to be settled under the nor- 
mal provisions of the contract. They 
include the kind of problem that can- 
not be foreseen at the time of the sign- 
ing of the contract and is therefore 
not covered by existing agreements. 


“The bargaining over new contracts 
is still left to the union and the manage- 
ment. However, no later than thirty 





*Gomberg, William, “Public’s Role in 
192 The Nation 165, Feb. 
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5, 
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days prior to the expiration of the old 
agreement, the full committee shall 
meet to review the status of negoti- 
ations. It may then any or all 
of the following steps: 

“(1) 
(2) Attend the bargaining 
observers; (3) Engage in 
efforts including private 
with each of the parties; (4) 
private report to the parties, summa- 


take 


Determine to take no action; 
session as 
mediation 
meetings 


Issue a 


rizing positions and making recom- 


mendations; (5) Issue a public report.” 


At no point in the process is legal 
compulsion invoked, thus overcoming 
that “outsiders” are 

impose a 
become “insiders” by 


the objection 
attempting to 
The 


adoption. 


decision. 


“outsiders” 


Conclusion 

The Pacific Coast 
and the employers were able to reach 
an agreement without third-party inter- 
vention. The setting up of the rail- 
road commission represents an effort 
neutrals in 


longshoremen 


to make a new use of 
collective bargaining. It is quite clear 
from the opening statements that the 
principals are taking the classic po- 
sition of adversaries. The recommen- 
dations which they will make are not 
compulsory. Suppose, despite their 
best efforts at achieving a consensus, 
despite heroic efforts to mediate the 
demands of the parties, they are un- 
able to gain an agreement—what then? 
The strike is still open but largely as 
a ceremonial weapon rather than an 
operational tool. Certainiy the rail- 
road unions learned this lesson during 
the general strike of the locomotive 
engineers during the Truman adminis- 
tration. Is compulsory arbitration the 
answer? The stock answers are readily 
available with all of the examples of 
why, where and how it has not worked 
in the past. Suppose, however, we set 
up a tribunal on the basis of a funda- 
mental acknowledgment of the work- 
er’s property right in his job; that it 
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is not for the tribunal to decide whether 
or not the job exists, but whether or 
not the job deserves to be continued 
and, if it deserves not to be continued, 
what is the surrender of the property 
right in the job worth? In other words, 
assign to the tribunal the equivalent 
of the power of eminent domain for 
the job area. Defining the procedure 
and frame of reference for a compul- 
sory arbitration tribunal of this nature 


may lead to a more real acceptance 


of its authority rather than a wide 
tribunal that 
frame of reference and its own sense 


open creates its own 


of equity to suit itself. 


The cost of obsolete workers should 
be viewed as a charge on industry 
just as rational as the cost of obso 
lete machinery. There is no reason 
why an enterprise should expect to 
create a depreciation reserve or an 
obsolescence reserve for hardware, but 
be free of any similar obligation for 
human the time, 
the costs of worker obsolescence are 
undertaken by the community by the 
socialization of the charge through 
unemployment insurance and 
munity relief when the unemployment 


ware. At present 


com- 


insurance period has expired. 
Unemployment insurance has been 
supplemented of late through supple 
mental insurance benefits negotiated 
through collective bargaining. 


It is a truism that the more we keep 
our economic decisions decentralized 
and out of the state sphere, the more 
we will break up unhealthy combina- 
tions of power concentration with their 
ultimate political consequences. The 
movements for severance pay are an 
attempt to move in the direction of 
localized reserves for human 
lescence. New experimentation with 
collective bargaining devices at the 


obso- 


local level can lead to a rational pro- 
cedure which will capitalize the earn- 
ing power of a worker who is deprived 
of his job property. 
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Payments can be related to criteria 
such as worker age, prospective trans- 
ferability of the worker to other occu- 
pations and earning opportunities. In 
a sense, it becomes the obligation of 
the private enterprise manager to treat 
labor as a capital charge rather than 
a variable charge on the enterprise. 
Top management personnel is treated 
this way now; it is merely a matter of 
extending this attitude towards labor 
obligations down the plant hierarchy 
on the assumption that a worker de- 
velops an equity in his job in a prop- 
erty sense. To be sure this does not 
exclude the state from many functions 
that can only be socialized, like mini- 
mum standards of unemployment in- 
surance and social security. However, 
an acceptance by management of the 
job property principle would lead to 
diversity of handling the problem at 
the local level that can be treated by 
decentralized decision making. This 
would be in accord with our unique 
cultural pluralism, characteristic of the 
western world. 

It has become clear that collective 
bargaining is rapidly approaching an 
impasse. If it is to survive, experi- 
ments with new institutions become 
necessary. In a sense, this echoes a 
development that took place when 
collective bargaining agreements be- 
gan to break down administratively 
over the process of grievance-solving. 
The clothing workers’ unions then 
pioneered the concept of a permanent 
umpire, with a thorough knowledge of 
the industry, who could propose equi- 
table solutions. The previously em- 
ployed system of ad hoc arbitration 
of grievances had become increasingly 
unsatisfactory. Arbitrators, ignorant 
of all the intricacies of union-manage- 


ment relationships in the complex in- 
dustry, often rendered decisions that 
were judicially equitable, but oper- 
ationally impossible. The ad hoc arbi- 


trator had to become a professional 
member of the fainily—albeit one with 
a professional obligation to the public. 


Today, increasing dissatisfaction with 
ad hoc governmental intervention at 
the climax of negotiations for new 
contracts has led to a similar expir- 
ment, again making use of “members 
of the family” with a professional obli- 
gation to protect the public interest. 
But this time the experiment is ap- 
plied not merely to the settlement of 
grievances, but to the actual formu- 
lation of contracts. 

The development recalls a device 
pioneered by the late Justice Louis 
3randeis of the U. S. Supreme Court, 
when as a private lawyer, he drew up 
the “protocols of peace” that ended 
the New York cloakmakers’ strike of 
1910. The protocols, a highly ideal- 
istic document, carried no expiration 
date, but provided for a supreme con- 
ciliation and arbitration board of dis- 
tinguished citizens who were to confine 
their attention to new fundamental 
conflicts that might arise between the 
parties. In a sense, it provided for a 
permanent industrial government by 
private citizens. In 1924, the proto- 
cols were dismissed by Louis Levine, 
historian of the ILGWU, as a vision- 
ary document that served as a bridge 
to the more orthodox kind of trade 
agreement. But in retrospect, it be- 
comes clear that the protocols were 
in advance of their time. They may 
very well have been the harbinger 
of the next development in collec- 
tive bargaining beyond the collective 


agreement. [The End] 


About 430 work stoppages directly involving 120,000 workers began in May, accord- 
ing to the Bureau of Labor Statistics. This was substantially higher than the 320 stop- 
pages involving 94,000 workers which began in April. 
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The Use of Tripartite Bodies 


to Supplement Collective Bargaining 
By GEORGE H. HILDEBRAND 





The author is Professor of Eco- 
nomics and of Industrial and Labor 
Relations at Cornell University. 





N MANY AREAS of national life 

the complacent optimism so well 
expressed by the catch-phrase “the 
soaring sixties” has already yielded 
to a sober if not somber mood that 
justifies substitution of the term “the 
difficult decade.” If this change of 
outlook leads to hard thinking and 
responsible action in the common in- 
terest and not to passive despair, it 
will serve a useful purpose. The dif- 
ficulties are real and they are formida- 
ble. They embrace many aspects of 
public affairs, foreign and domestic. 
Among them is the formerly prosaic 
field of industrial relations. 


In the last two years, a growing 
concern has become evident regard- 
ing the operation of collective bar- 
gaining in the United States.’ Public 
expressions of disquiet and even dis- 
satisfaction have been voiced by some 
distinguished neutral experts from 
a quarter quite separate from the an- 
guished cries of discontented parties 
to the bargaining process. The criti- 
cisms have taken two distinct forms, 
sometimes conjoined. 


First, it is said that negotiations 
have failed to produce genuine accom- 
modation of the parties’ conflicting 
interests, leading instead to perpetu- 
the status quo and on 
occasion to hard strikes. To some 
observers, furthermore, these strikes 
have imposed unreasonable losses upon 


ation of 


third parties. On this line of argu- 
ment, the major difficulty is the pre- 
dominance of conflict over co-operation, 
which finds expression in rigid posi- 
tions, strike-prone relationships and 
agreements that are not fully respon- 
sive to either the long-run mutual in- 
terests of the parties or those of the 
public. 


Of growing importance in this area 
is the problem of adjustment to change 

change imposed by increasing com- 
petition and by the heightened pace 
of technological developments, a pace 
that is certain to speed up under the 
joint impetus of cost pressures and 
acceleration of the rate of discovery. 
Change is now dictating a variety of 
adjustments in bargained rules gov- 
erning the work place: seniority units, 
promotional sequences, job and rate 
structures and incentive systems. Even 
more, it is producing major displace- 
ment and unemployment at the plant 
level, posing in acute form the whole 





1 Consider for examples, Sumner H. Slich- 
ter, “New Goals for the Unions,” Atlantic 
Monthly, December, 1958; James P. Mitchell, 
Bureau of National Affairs, What’s New in 
Collective Bargaining Negotiations and Con- 
tracts, April 15, 1960; Seminar on Collective 
Bargaining at the Center for the Study of 
Democratic Institutions, July, 1960; remarks 
of Secretary Arthur J. Goldberg on the need 
for an official Council of Labor-Management 
Advisers, Bureau of National Affairs, Daily 
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Labor Report, August 17, 1960, Sec. E; The 
National Council of the Churches of Christ 
in the U. S. A., “In Search of Maturity in 
Industrial Relations: Some Long-Range 
Ethical Implications of the 1959-1960 Dis- 
pute in the Steel Industry,” mimeographed, 
November 26, 1960; and George W. Taylor; 
‘Collective Bargaining: New 
to the Problems of Achieving Agreement.” 
Bureau of National Affairs, Daily Labor 
Report, March 30, 1961, Sec. A. - 
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question of shock absorbers to make 
change more compatible with the in- 
terests of workers as workers. In 
today’s industrial environment, change 
must be planned ahead. Accordingly, 
collective bargaining must bear a much 
heavier load than formerly. To many 
students it continues to hold much 
promise as a problem-solving device, 
but for this promise to become reality 
the bargainers will need new ideas 
and methods, and in some cases ac- 
cess to outside help. 

Second, the belief is spreading that 
the bargaining system is producing 
many economically unsound settle- 
ments that are now a real threat to 
the stability of the country in the 
difficult sixties.2 On this view, the 
problem is not the rise in the general 
level of wage rates and supplements 
alone, but includes the effects of cer- 
tain work rules upon unit labor costs 
in some industries. Even more, wage 
pressure has the dual effect of en- 
couraging employers not to reduce 
prices when savings from increased 
productivity would justify cuts and 
of enticing them to raise prices even 
when demand and cost considerations 
do not support it. In consequence, the 
economy suffers a double liability: 
inflation and unemployment together. 
There follow the real dangers that 
our export prices will become non- 
competitive, that outflow of capital 
and loss of domestic jobs will increase 
and that our foreign balance will 
worsen. If so, we will be seriously 
crippled in the use of measures to 
effective demand, both to 
increase employment and production 


increase 


and to accelerate growth of produc- 
tivity and output. 


Obviously, the two lines of ques- 
tioning share in common a real and 
growing concern about the perform- 
ance of bargaining institutions, posed 
with full awareness of the major 
benefits the system undoubtedly con- 
fers. Furthermore, this concern has 
been seriously formulated and is hon- 
estly held. It is not to be written off 
either as partisan bias or carping com- 
plaint by outsiders. 

To be candid, I think there is con- 
siderable support for both types of 
criticism, although my purpose here 
is not to examine their underlying 
merits. I have referred to them only 


to provide a context for the proposal 
to make greater use of tripartite bodies 
in collective bargaining, for this pro- 
posal is being put forward not as an 


academic exercise but to solve certain 
problems. For those who still believe 
that the present system is working 
well and stands in need of no aid of 
any kind, of course the whole discus- 
sion will be irrelevant, if not an in- 
sidious attempt to subvert the natural 
order. For those who think the situa- 
tion requires improvement, it will do 
no harm to take a serious look at the 
trilateral approach. 


Tripartite Bodies 

To clear the decks first, the kind 
of trilateralism contemplated in the 
topic assigned to me is a device to sup- 
plement, not to supplant, collective 
bargaining. Like grievance arbitra- 
tion, it is an the 
gaining relationship, expected by its 
proponents to produce results superior 


extension of bar- 


at times to those attainable by straight 
bargaining methods, yet not in con- 








* The official task force headed by Pro- 
fessor Paul A. Samuelson devoted much of 
its attention to the problem of price stability 
and the role of wages therein. In opening 
the first session of the President’s Advisory 
Committee on Labor-Management Policy, 
President Kennedy told the committee that 


656 


its purpose “is to give direction to the gen- 
eral movements of wages and prices so that 
the general welfare of this country can be 
served,” noting that wage-price relations 
affect our competitive position abroad and 
that problems of structural unemployment 
were now “a matter of utmost concern.” 


July, 1961 © Labor Law Journal 





flict with the spirit or the substance 
of the bargaining relationship. 

The tripartite device 
commonly proposed is the study com- 
mittees, with or without mediatory 
functions. However, the private board 


now most 


for contract arbitration would also 
qualify. Although it may come about 
from a mild kind of official inter- 
vention, as with the railroads cur- 
rently, the study committee does not 
imply government regulation or coer- 
cion. Indeed, it may derive from the 
voluntary initiative of the parties them- 
selves, as at Kaiser Stee! or Armour 
Packing. Either way, however, the 
device rests upon mutual consent, 
and is not externally imposed. As such, 
it is about the most modest alteration 
conceivable for the present bilateral 
bargaining system, limited solely to 
the voluntary introduction of neutrals 
at some stage in the bargaining proc- 
ess. Accordingly, we can rule out of 
the discussion entirely the kind of 
trilateralism followed during wartime 
control of wages and disputes, or oc- 
casional proposals for compulsory arbi- 
tration of disputes in key industries 
during peacetime. 

Still another form of noncoercive 
trilateralism appears in the new Presi- 
dent’s Advisory Committee on Labor- 
Management Policy, a tripartite official 
body to discuss wage-price relations 
The guiding 
conception here is that high-level 
talks about these problems may cre 
ate a climate for collective bargaining 
that will produce detailed results at 
the sectional level more in accord 
with the administration’s conception 


and related matters. 


of the common interest. 

initiated an 
experiment in nonregulatory trilater- 
the national and 


Obviously, we have 


alism on two levels: 
the local. Both represent extensions 


of similar principles employed in 


grievance and in contract arbitration, 
ventures seek to 


while all such 
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strengthen the bargaining system, so 
that it will yield more satisfactory 
composite results—better accommo- 
dation between the parties and greater 
attention to national prob 
one the 
sincerity of the approach or the grav 
ity of the difficulties. 


serious 


lems. No should discount 


Let me now distinguish the tripar 
tite study committee from the tripar 
tite arbitration board. As currently 
put forward, the proposal for study 
committees contemplates an ex ante 
mechanism for eliding or resolving 
difficult 
joined in an intractable strike. 


become 
This 


is not strictly true, for the Kaiser 


issues before they 


Committee emerged after a strike, 
while by contrast the Railroad Com 
mission came into being to head one 
off. But in both cases in giving their 
consent the parties were looking to 
the Their 
examine certain hard questions away 


future. purpose was to 
from the bargaining table and with 
the aid of distinguished outsiders, in 
hopes that solutions could be found 
that would eventuate in more success 
ful negotiations the next time around. 
The essence of this approach is pre 
negotiation bargaining aided by neu 
trals. In turn, the neutrals’ role is a 
double one: to contribute to the study 
of difficult technical and to 
mediate their solution. 


issues 


By contrast, the voluntary tripar 


tite arbitration board, for contract or 


grievance issues, is an ex post device 
[ already 


for disposing or 
In contract issues, the parties 


questions 
joined. 
commit their destinies to a third party 
because they cannot get agreement 
wish either to to end 
a strike. the must be 
submitted, the neutrals can do little 
to shape them, while their authority 


and avoid or 


Since issues 


to explore alternatives is likely to be 
circumscribed. Although 
play a mediatory role, neutrals in 
these situations will be working with 


they can 


an inherently less flexible instrument 
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than the study committee. Moreover, 
contract arbitration is less likely to 
shape constructively the future course 
of negotiations and of the parties’ 
permanent relationship, unless the 
board is fortunate enough to have a 
fairly sweeping grant of power for 
disposing of sticky issues, lucky enough 
to have a membership with astute 
insight and, above all, a high sense of 
responsibility in the use of power. 


Voluntary tripartite grievance arbi- 
tration inherently has less importance 
for the present context, notwithstand- 
ing its enormous contribution to ef- 
fective contract administration. Save 
for occasional situations of surprise, 
the issues are necessarily confined by 
the limits of contract, limited even 
further if the submission agreement is 
shrewdly drafted. As an ex post de- 
vice for resolving a narrowly posed 
class of issues, grievance arbitration 
is already so well established that no 
more need be said here beyond the 
observation that it is not intended 
either to cope with difficult bargain- 
ing situations or to influence the eco- 
nomic effects of negotiated agreements. 


Let me return now to the study 
committee. The case for this pro- 
posal boils down to this: that time, 
expertise and detailed examination 
are all required to deal with problems 
of unusual difficulty and that negotia- 
tions and the quality of settlements 
will both be helped greatly if such 
issues can be explored well ahead of 
time, away from the bargaining table. 
Among the problems would be re- 
vision of incentive systems and obso- 
lete or inefficient work rules, planning 
adjustment to technological change, 
reduction of a high grievance rate and 
increasing the efficiency of high-cost 
plants or firms—to name a few. On 
a broader plane, the committee could 
well investigate quietly the causes of 


unusual negotiatory difficulties, per- 
haps by that very act fostering greater 
attention to common interests and 
better appreciation of the special prob- 
lems of each side. Further, the en- 
vironment provided by such committees 
is likely to compel more attention to 
concrete problems and to facts, to 
some extent freeing the parties from 
the distractions of immediate bipar- 
tite conflict. 


Committee Formation 

How is the assignment of the com- 
mittee to be framed? In principle, 
it must be undertaken by the parties 
themselves, for, at the outset at least, 
they alone know what their difficul- 
ties apparently are, granting that 
these may change as study and dis- 
cussion get below the surface. More 
than this, since the committee is cre- 
ated by mutual consent, it is the 
creature of the parties. They alone 
can set its purpose. 
between a 


Here the choice lies 


specific list of questions and issues, 


prepared in a fashion similar to a sub- 


mission agreement; and a broader and 
more flexible assignment. For ex- 
ample, in the railroad case, the com- 
mission's task derived from disputed 
demands taken out of the last negoti- 
ations. At Armour, the parties asked 
their committee to explore and de- 
velop solutions to a variety of prob- 
lems all connected with automation. 
Proceeding even further along this 
latter line, the parties at Kaiser Steel 
requested their Long-Range Commit- 
tee to look into such diverse and wide 
open questions as the impacts of 
technological change, the grievance 
procedure, employee communications, 
incentive methods, strike prevention 
and even a plan for distributing the 
fruits of economic progress.* 





* George W. Taylor, Source cited at foot- 
note 1. 
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Clearly, it lies with the parties to 
determine the scope of their commit- 
tee. The effectiveness of the venture 
will be increased if the guiding ques- 
tions are posed concretely but not 
narrowly and if the body is accorded 
latitude in proceeding with its in- 
quiry. Beyond this, there is real ad- 
vantage in asking the committee to 
make recommendations, so that its 
efforts will yield practical results. At 
the same time, if the recommenda- 
tions are nonbinding, it will be easier 
to get agreement to create the com- 
mittee and still easier to explore is- 
sues fully and freely. 

As to the composition of the body, 
it could be bipartite, tripartite, or 
even all public. Indirectly, the ques- 
tion posed here actually is whether 
neutrals have a significant net contri- 
bution to make to such ventures. 


Steel Industry Experience 


The advantages of introducing “out- 
siders who become insiders by adop- 
tion,” to use George Taylor’s expression, 
are not at all self-evident. To il- 
lustrate, bipartite committees have 
been used in the basic steel industry 
with remarkable for many 
years, in development and application 
of the joint industry-wide job-evalua- 
tion plan. ‘The technical 
support was provided by staff experts 
on each side, while the controlling 
procedure emerged from negotiations. 
Once “the book” was in being, joint 
local committees worked up the plant 
wage structures, subject to joint con- 
trol at higher levels.* To the public, 
the steel industry seems perpetually 
engaged in almost total conflict. Yet 
here is an outstanding instance of ef- 
fective cooperation, by which the 
wage structure of the entire industry 


success 


necessary 


was recast. Unfortunately, it is still 
too little appreciated. 

Above all, the project was success- 
ful because the parties recognized 
clearly from the outset that the occu- 
pational rate structure was badly in 
need of systematic revision, that their 
common interests demanded that they 
do something about it. Thus they 
had a specific problem from which to 
start, were in a mood to 
operate. As a point of departure, 
they had at hand some pioneering 
work done by management at U. S. 
Steel. Aided by staff research, they 
were able to hammer out an operat- 
ing plan through straight bargaining. 
In executing it, both sides were will- 


and co- 


ing to provide the large measure of 
needed cooperation, with adequate 
time to do the job properly. 

The _ stabilization 
West Coast longshoring is another 


agreement in 


strong example of a successful bilateral 
attack upon a difficult problem.’ There 
the parties trade by 
which certain costly 
work rules were relaxed in exchange 
for a fund to stabilize earnings and 
to accelerate retirements. Neutrals 
contributed only to the extent of un- 
dertaking certain productivity studies 
at an early stage. Success depended 
instead upon the willingness of the 
union to yield on work-inflating rules 


negotiated a 


obsolete and 


and upon the employers’ willingness 
to commit a substantial part of the 
savings to finance adjustment of the 
work force to change. 


Function of Neutrals 


What, then, is the case for intro- 
ducing neutrals? There is none when 
the right kind of circumstances pre- 


vail. However, if the problem is one 





*Jack Stieber, The Steel Industry Wage 
Structure: A Study of the Joint Umion- 
Management Job Evaluatiton Program in the 
Basic Steel Industry Cambridge, Mass., Har- 
vard University Press, 1959. 
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in which interests are deeply conflict- 
ing at the outset, the level of accom- 
modation will be too low to permit 
success of a bipartisan approach. Ex- 
amples are the firemen on freight 
locomotives, provision of shock-absorb- 
ers against major labor displacement, 
or a relationship that is acutely strike- 
prone. Here it may require skillful 
official persuasion even to gain accept- 
ance of a study committee, so that 
the questions can be opened up at ail. 
At this point, the proposed introduc- 
tion of outside experts has symbolic 
value, for it can reassure each side 
that it will get a fair hearing. 


Beyond this honorific function, 
neutrals can serve as catalysts, by 
undertaking continuous mediation in 
the broadest sense —directing the 
parties’ attention to problems, to the 
facts developed by investigation and 
to the need for viable solutions—with 
tactful occasional reminders that the 
public also has an interest. By in- 
jecting new ideas at strategic points, 
the outsiders can increase the possi- 
bility of constructive discussion. Where 
necessary, they can -formulate and 
guide technical studies, where rele- 
vant drawing upon their own special- 
ties and experience. In the end, of 
course, solutions still must be negotiated, 
as they should be in a voluntary sys- 
tem. However, neutrals can contribute 
something new and on occasion per- 
haps decisive at the prenegotiation 
stage, in addition to making that stage 
possible in hard situations. 


For prenegotiation procedure—and 
this is the real place of the study com- 
mittee—the tripartite panel seems to 
me so obviously preferable to an all- 
public board as to require little ex- 
tended comment. After all, the intent 
of the whole idea is to improve the 


prospects for accommodation in an in- 
herently difficult setting. The outsiders 
thus the parties’ representa- 
tives to gain the necessary evi- 
dence and insights, while the latter 
must be on hand if the leavening ef- 
fects of the process are to work. By 
contrast, in contract arbitration—an 
ex post procedure—the case against 
the all-public board is by no means so 
clear cut. To explore it would take 
us too far afield. I will say only that 
the work of the all-public arbitration 
commission at Pittsburgh Plate Glass 


need 


last year will repay study as an im- 
pressive example of how neutrals can 
make a major contribution to better 
collective bargaining, while laboring 
in about the thorniest briar patch of 
problems one could ever encounter.® 


We have had too little experience 
with the voluntary trilateralism ex- 
hibited by the study committee to 
know whether it will work in a 
broad way or, even it if does, whether 
it will be widely adopted. So far, 
the published evidence 
measure of success at Kaiser and at 
Armour under rather divergent cir- 
cumstances. Probably the acid test 
is now under way in the railroad in- 
dustry, where the problems are for- 
midable. So far, these proceedings 
reveal the usual formalism and acute 
polarity of positions traditionally 
characteristic of the industry, although 
it is still too early to final 
judgment. 


suggests a 


pass 


Problems for Study Committees 


In principle, the study committee 
device suffers from a curious para- 
dox: that it has its greatest utility in 
cases of extremely low accommoda- 
tion, yet depends heavily and directly 
upon the level of accommodation if it 





®* See George H. Hildebrand, “The Use of 
Informed Neutrals in Difficult Bargaining 
Situations,” a paper delivered at the 1961 
meetings of the National Academy of Arbi- 
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is to yield tangible results. The way 
of escape from this impasse lies in the 
mediatory skills of the neutrals, for 
careful study and patient discussion 
can produce a more constructive out- 
look. After all, the purpose is not to 
gain public admissions of error or 
changes of face, but to effect quietly 
a change of attitude and of conduct. 


Another obstacle is deeply rooted 
in the institutions of a voluntary private 
exchange economy—the tradition held 
strongly by both managements and 
unions that bargaining is a method by 
which each side freely pursues its 
interests to the limit, constrained only 
by law. On this view, contracting is 
a private preserve into which out- 
siders should not intrude. It was one 
thing to compromise this principle by 
introducing grievance arbitration, where 
neutrals can be confined usually to 
bounds. It is quite another 
to extend it to the much more vital 
area of contract making. For this 
very reason, contract arbitration has 
never taken hold. The stakes are 
less for the tripartite study commit- 
tee, but the tradition of privacy still 
rules. Traditions do change, but only 
when they no longer work and new 
patterns of conduct become impera- 
tive. Bargaining today must take 
place in a far more difficult environ- 
ment than in the roomy forties and 
fifties. If the study committee proves 
effective, it will spread, for among all 
alternatives it is the one most com- 
patible with the voluntary system. 


narrow 


Let me refer now briefly to the 
Kaiser committee. One of its novel 
features is that it was formally estab- 
lished for the life of the agreement 
and shows some promise of becoming 
a permanent contractual institution. 
Another is that the committee now 
that, if may 
review negotiations, with the public 


proposes necessary, it 


members participating in what might 
be called “built-in mediation and fact 
finding with recommendations.” Be- 
yond this, the proposal would even 
allow the public members to report 
publicly on the status of negotiations‘ 
Finally, the committee was formally 
asked to develop a plan for division of 
the proceeds of the business, as among 
stockholders, employees and consumers. 


Here we have a notable departure 
from tradition that in good British 
style seeks by modification to pre- 
serve the core of the tradition itself. 
In the negotiatory field, the commit- 
tee’s proposal actually aims at in- 
creasing the private 
settlement by conceding the introduc- 
tion of adopted outsiders to forestall 
their imposition through official inter- 
collective 


prospects for 


vention—an extension of 
bargaining to prevent its replacement. 
One doubts that labor and manage- 
ment generally will receive this notion 
with unrestrained applause. Yet it is 
the beginning of a new idea. For 
industries vulnerable to Taft-Hartley 


procedures, it may ultimately prove 


attractive. 

The introduction of neutrals to help 
plan the distribution of gross earnings 
also invites speculation, although so 
far no plan has been made public. 
The principle is not altogether new, 
but its practical implications deserve 
examination. Our official policy of 
bilateral monopoly in labor markets 
makes wages and profits often inde- 
Within limits, they are 
By com- 


terminate. 
fixed by a power struggle. 
parison, the older competitive princi- 
ple that the only sound wage is that 
unique one which clears the market, 
while more honored in the breach 
than in the observance, at least pro- 
vided a functional standard for wages. 
In theory, it supplied commutative 
but not necessarily distributive justice 





* George W. Taylor, Source cited at foot- 
note 1. 
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—the employer pays and the worker 
gets what the free market judges to 
be the latter’s productive worth, not 
what he “needs.” Inherent imperfec- 
tions in the labor market, supple- 
mented by collective bargaining, have 
made this principle obsolete in most 
situations, requiring in its place either 
a power struggle or an acceptable 
criterion of “fairness” to guide the 
distribution of the proceeds of the 
firm. The Kaiser committee now has 
the unenviable task of formulating 
just such a criterion. 


If this doctrine spreads, it could go 
two ways. it might lead to greater 
attention to the consumer in collec- 
tive bargaining, by passing back more 
of the savings from _ technological 
progress as lower prices and less as 
increased profits and money wages. 
Contemporary wage-fixing discourages 
price cutting, also fostering capital 
substitution and unemployment. Be- 
cause prices can never fall, the econ- 
omy has a built-in inflationary bias. 
Unemployment can then only be 
cured by increasing total demand, by 
methods that necessarily promote in- 
flation.* If widely adopted, one out- 
come of the Kaiser principle might be 
a more flexible and less inflationary 
system of wages and prices, permitting 
fuller employment, a more stable price 
level and a moderate rise of the 
money and real wage levels. 

Alternatively, joint pressure could 
well develop in favor of greater plow- 
back of savings, “to develop the busi- 
ness and enlarge its wage-paying 
capacity.” On the surface, this looks 
good, for it would increase the pro- 
ductivity offset to higher money 
wages. There are just two difficulties. 
First, if the approach were widely 
followed in rapidly progressing firms 
that also happen to be strategically 
situated, it would strengthen the role 


of such firms as the bellweather for 
wage patterns that in turn would then 
spread to the more slowly advancing 
or even stagnating and declining parts 
of the economy. The upward pressure 
on wage costs and prices would in- 
crease, making the desired union be- 
tween full employment and _ stable 
prices even more difficult to achieve. 
Further, by freeing the firm even 
more from competitive dependence 
upon the external capital market, 
greater reinvestment rather than dis- 
tribution of earnings would foster in- 
creased monopoly power. This situation 
is already painfully evident in several 
situations. Do we want it to spread 
further? 

Beyond this, the proposed distribu- 
tive plan undoubtedly contains the 
germs of industrial syndicalism—co- 
operation within competing producer 
groups to exploit the rest of the 
economy. Given a_ single-product, 
market-wide union, employers in the 
field are already driven to joint action 
in the labor market. Suppose, now, 


they formalize this with an associ- 
ation, superimposing a study com- 
mittee to work out an industry-wide 
distribution plan. Can anyone doubt 
that the parties’ joint private interest 
in monopoly would triumph over any 


verbal deference to consumers? Of 
course this prospect is fanciful to- 
day, but “big trees from little acorns 


grow.” 


Conclusion 

I began by pointing to two sources 
of responsible concern about traditional 
collective bargaining: negotiating diffi- 
culties and inflationary settlements. 
What promise does extended tripar- 
titism hold for dealing with those 
problems? 


Both in the study committee and 
contract arbitration forms, tripartite 





§ For a careful examination of the problem, 
see Fritz Machlup, “Another view of cost- 
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approaches have a contribution to 
make to improved bargaining. The 
study committee is a way to achieve 
what George Taylor calls more fac- 
tual bargaining. Besides, it offers a 
method for reorienting the parties’ 
conception of their problems and of 
their relationships, hence a chance to 
raise the level of accommodation. If 
attempted in some of today’s difficult 
contexts, it may well reduce prone- 
ness to strike, also developing equi- 
table solutions to problems of change. 
There is more likely to be greater 
resort to study committees than to 
contract arbitration, because they pro- 
vide a somewhat easier fit with our 
bargaining system. However, contract 
arbitration has a place in resolving 
situations that have reached an im- 
passe. Improved prenegotiation pro- 
cedures offer no guarantee against 
an impasse, while contract arbitration 
supplies a way out that is still com- 
patible with the voluntary system. 
This system is neither perfect nor is 
it sacrosanct. Over its lengthy his- 
tory it has shown remarkable capacity 
for adaptive change. There is no rea- 
son to expect that the has 
now reached its terminus. 


pr cess 


Nonetheless, there is reason to doubt 
that any form of trilateralism—the 
study committee, contract arbitration 
or the high-level national conference 
—will improve the overall economic 
quality of settlements, granting that 
relief may be had in cases of severe 
distress. Wage settlements are still 
made in the United States in a highly 
decentralized With relatively 
full employment and renewed expan- 


way. 


sion, these settlements give rise to a 
wage-push, as they have been doing 
for nearly twenty years. 

The tradition is 
that wages should rise considerably 
faster than the rate of increase even 
in gross labor productivity. On the 


now established 


one side, the corporate income tax 
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reduces employers’ resistance to in- 
flationary settlements, while public 
opinion still looks one-sidedly at the 
intended benefits of wage gains, to 
the neglect of their effects upon costs 
and prices. On the other, union lead- 
ers still must serve their constituents 
and cannot get far with pleas for 
private restraint for the public bene- 
fit, even if this were their dominant 
outlook. Such pleas would fail to 


carry conviction if put forward in the 


setting of an undeniably prosperous 
and growing firm, while they would 
yield quickly to the equity claims 
implied by “coercive comparisons” if 
advanced in less favorable contexts. 

However, the situation is not hope- 
less by any means, even if it is un- 
likely to improve by introduction of 
supplementary tripartite devices. Meas- 
ures to increase total demand will yield 
economies of higher productivity 
through larger volume. If federal tax 
policy could be revised to increase the 
inducement to invest, faster replace- 
ment of obsolete plant and more inno- 
vation would follow, further raising 
the labor-productivity offset. If, too, 
public opinion could become more 
aware of the cost-price problem, this 
might well temper inflationary be- 
wage making and price 
is enormous need in 


havior in 
setting. There 
this country today for frank discus- 
sion of wage and price problems, 
among the public and at the levels 
where the critical decisions are taken. 
Finally, we ought to recall Sumner 
Slichter’s plea for new goals in col- 
lective bargaining: namely, the de- 
velopment by management of union 
and employee incentives to promote 
cost-savings, by sharing such savings 
more fully. 

The voluntary system of bargain- 
ing now confronts a difficult national 
environment. We ought not to shrink 
from frank and critical discussion of 
its weaknesses, nor from open-minded 
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‘experimentation with measures com- 
patible to its strengthening. The com- 


mon interest of us all will be served 


with nothing less. [The End] 





The ILWU-PMA Mechanization 
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N OCTOBER 18, 1960, the Inter- 

national Longshoremen’s and 
Warehousemen’s Union and the Pacific 
Maritime Association signed a me- 
chanization and modernization agree- 
ment running to July 1, 1966. The 
agreement was the culmination, reached 
after five months of intensive negotia- 
tions, of discussions and planning by 
the parties which had begun three 
years earlier in 1957. Union mem- 
bers gain a unique degree of pro- 
tection against layoff and declining 
earnings, insofar as these threats are the 
result of rising productivity, while 
the employers gain substantially 
greater freedom to mechanize and 
modernize. Negotiations were ami- 
cable, with no strike threat, and were 
conducted without benefit of any third 
party. 

The union the ILWU, 
represents, with minor exceptions, all 
the longshoremen, shipsclerks and re- 
lated categories on the Pacific Coast 
of the United States, the West coast 
of Canada and Alaska and Hawaii. 
It also represents warehousemen in 
these areas and a wide variety of mis- 
cellaneous workers. In Hawaii, it 
represents also the vast majority of 
workers in the sugar and pineapple 
the from field 


involved, 


industries, all 
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way 


laborers through those engaged in 
processing. It is the longshoremen 
and shipsclerks on the Pacific Coast 
who are involved in the mechaniza 
tion and modernization agreement un- 
Somewhat similar 
apply in British 


der discussion. 
agreements 


Columbia and Hawaii, but these are 


now 


separate contracts. 

Among the Pacific Coast longshore- 
men and clerks it is necessary to distin- 
guish three categories, differentiated 
principally by the extent of their attach- 
ment to the industry. Ever since the 
award of the National Longshore- 
men’s Board in 1934, the 
longshoremen have been in the lingo 


regular 


of the industry, “registered” men. To 
become registered a man must be 
approved both by the employers’ as- 
sociation and by the union. The 
number to be registered in a particular 
port is likewise jointly determined. 
Disputes over registration may be 
taken to arbitration. 

At the present time there are two 
categories of registered longshoremen, 
those “fully registered” or “A” men, 
and those “partially registered,” known 
as “B” men, or “pool men.” The fully 
registered men have first preference 
for dispatch. They constitute the 
union’s membership, though registra- 
tion is in no way contingent upon 
union membership. 

The partially registered men are 
entitled to any work not claimed by 
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the “A” men and, except for benefits 
under the mechanization agreement, 
are entitled to all contract benefits, 
including welfare and vacations. Their 
time as “B” men counts toward their 
qualifying years of service for pen- 
sions. The “B” men constitute an 
entrance classification: they are men 
who have decided to be longshoremen 
and who in the course of time antici- 
pate becoming fully registered men 
and union members. They are for 
the most part younger men, starting 
before age 40, and willing to put up 
with an annual income of $5,000 or so 
in order to become “A” men who, if 
they make themselves regularly avail- 
able, earn about $7,500 a year. 

The third category of con- 
sists of “casuals,” who have no recog- 
nized attachment to the industry and 
who work only on peak days when 
the “A” and “B” lists have been 
exhausted. The need for an auxiliary 
force of “B” men and casuals arises 
out of the violent day-to-day fluctua- 
tions in the demand for men. The 
regular work force of “A” men could 
not handle the work without causing 


men 


serious gang shortages on busy days, 
with resultant ship delays. 


On the other side of the bargaining 
table is the Pacific Maritime Associa- 
tion, made up of several different 
groups of employers with somewhat 
diverse interests. There are, first, the 
West coast steamship operators, in- 
cluding Matson Navigation Company 
which shuttles between the coast and 
Hawaii; Alaska Steamship Company, 
which runs to Alaska from Seattle; 
American President Lines, which runs 
to the Orient and around the world; 
Pacific Far East Line and States 
Steamship Company, which run to 
the Orient. These represent the 
main strength of the association and 
are the principal policy makers. 

The second group includes East 
coast operators whose ships touch at 
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West coast ports, such as Grace Line, 
American Mail Line and Weyerhauser 
Steamship Company. 

There are, thirdly, a large number 
of foreign lines—Japanese, British, 
German, Scandinavian and many 
others—some of which are members 
of the association and others of which 
participate only through their West 
coast agents who are members. 


Finally, there are the stevedore 
contractors who are, for the most part, 
the direct employers of longshoremen 
and who work on a contract basis for 
the steamship operators. They load 
and discharge the ships. Only two 
of the steamship companies do their 
own stevedoring and hence employ 
longshoremen directly. There are 
also terminal operators who, like the 
stevedore contractors, do work on 
behalf of the steamship companies, 
but who are reimbursed on the basis 
of a tariff, not a contract. They do 
such dock work as loading and un- 
loading rail cars and palletizing or 
depalletizing cargo, work which is 
often done by the steamship com- 
panies themselves. 


Character and Extent 
of Mechanization 


The longshore industry is techno- 
logically among the most backward. 
An industrial engineer from any one 
of the mass production industries 
would be horrified to find sacks of 
coffee on the San Francisco docks 
being handled just as they have been 
handled since sailing ship days. No 
one of the many separate corporate 
links in the transportation chain has 
sufficient interest in greater efficiency 
to force the changes in coffee handling 
methods, for example, which, to be 
effective, must start in Brazil and be 
carried right through to Hills Brothers 
or Folgers in San Francisco. 


At the other extreme is Matson’s 
container ship which can be loaded 
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and discharged in a single shift of 
eight hours using a single longshore 
gang in place of eight or nine gangs 
for five or six shifts just for loading. 
The specially designed ship carries 
nothing but large containers the size 
of truck trailers, hoisted in and out 
by a specially designed shore-based 
crane. On this operation, productivity 
of the longshore labor has been in- 
creased 40 to 50 times. If the whole 
operation from shipper to consignee 
is considered, the gain is very much 
greater. 

The fact, of course, is that the long- 
shore industry combines a vast number 
of operations which have nothing in 
common but the movement of cargo 
to or from a ship. Ships and piers 
differ markedly in design, the condi- 
tions of trade routes differ and cargoes 
range from bulk wheat, sugar or wine 
to “plunder,” which consists of mis- 
cellaneous break-bulk items. There 


is little which is comparable between 
pouring bulk sugar into the hold of 


a specially prepared ship and stowing 
lumber piece by piece. It is not sur- 
prising that technological advance 
proceeds by fits and starts, now here, 
now there. 

The first big change, accelerated by 
wartime demands for greater efficiency, 
was the use of lift trucks on the docks. 
This radically changed dock opera- 
tions and forced the Union to give 
up the “long gang” including a dock 
complement attached to the ship’s 
gang. “Short gangs,” or ship gangs, 
have prevailed since the war. 

Since then the important develop- 
ments have been, first a shift to bulk 
handling, a radical improvement in 
bulk handling methods, for such 
cargoes as grain, ore, sugar and scrap 
metal; and, second, the increasing 
use of unit loads to replace the old 
break-bulk handling. Instead of sacks 
or boxes or sticks of lumber being 
handled piece by piece, they are now 
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increasingly being handled in units 
weighing a ton or more. The items 
may be glued together as in the case 
of cartons of pineapple or beer; they 
may be strapped as in the case of 
lumber ; or they may be put into vans 
or containers. The containers may 
carry anything from household goods 
of an Army officer going to Guam to 
bulk rice from Sacramento. 

Recent studies, particularly those 
by the Maritime Cargo Transporta- 
tion Conference, a quasi-governmental 
unit of the National Academy of 
Science, suggest that for the ship 
operation alone, savings from handling 
simple palletized loads may equal 
from the more elaborate 
container systems. However, 
sidering the entire transportation chain 
consignee, where 


savings 
con- 
from shipper to 
several modes of transportation are 
involved, it seems that containerization 
will become increasingly important. 

It is changes of these types, certain 
to be multiplied in the future, which 
have begun to reduce the demand 
for longshoremen and which have 
stirred the industry into adopting the 
program under consideration. How 
rapidly the changes will occur and 
how great will be the reduction in 
work opportunity cannot be foreseen 
with any great accuracy. Our own 
conclusion is that there are enough 
difficulties in the way of progress so 
that attrition, as aided by the pro- 
gram of early retirement incorporated 
in the mechanization agreement will 
continue to exceed the drop in work 
opportunity. 


Background 

This agreement did not spring full- 
blown from the brow of Zeus, or 
from the brain of Bridges. Its genesis 
goes back a number of years, but 
more specifically to 1957. In April, 
1957, the problem of loss of work op- 
portunity due to mechanization was 
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discussed at a longshore caucus and 
the officers of the Longshore Divi- 
sion of the union were instructed to 
make a report to the following caucus 
on just what was happening. The 
caucus in our union is a delegated 
convention representing all the long- 
shore locals which meets at least once 
and frequently twice a year to formu- 
late policy for the division, including 
particularly bargaining demands. The 
officers, assisted by the research de- 
partment, made a careful survey of 
the extent of mechanization, made 
rough estimates of probable effects 
on work opportunity and came up 
with recommendations on how to 
proceed. 


Portland 
called 


The next caucus, held in 
the following October, was 
specifically to review the officers’ re- 
port. The problem under discussion 
was formulated in this fashion: “Do 
we want to stick with our present 
policy of guerrilla resistance or do 
we want to adopt a more flexible 
policy in order to buy specific benefits 
in return?” It was agreed that by the 
term “mechanization,” the union meant 
any change in method of work which 
was labor saving, whether any me- 
chanical devices were involved or not. 
In the language of the industry : 


“We all know what we are talking 
about when we Mechanization 
but actually it is a whole series of 
things which are more accurately de- 
scribed as Changes in Methods of 
We include not only a 


Aberdeen 


say 


Operation. 
mechanical device like an 
dolly or a sugar leg, but the use of 
unit loads whether or not in con- 
tainers, an increase in the size of the 
load, any shift of work away from 
the waterfront, any infringement on 
the first place of rest, and any reduc- 


tion in double handling.” 


The reasoning of the Longshore 
Division officers as presented to the 
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caucus delegates was summarized in 
the report as follows: 

“Such research and surveys as we 
have conducted indicate that so far 
only a relatively small portion of the 
over-all cargo movement operations 
are mechanized. However, the trend 
is definitely toward greater use of 
labor-saving devices and techniques. 

“The present longshore contracts 
and working rules offer a high degree 
of protection against PMA’s adopting 
new methods of cargo handling to the 
detriment of the workers in the in- 
dustry. There is thus every likeli- 
hood that the union can and 
delay mechanization within certain 
limits. On the other hand, present 
contracts and working rules must be 
changed by negotiation or arbitration if 
the employers are to obtain the maxi- 
mum benefits possible from mechaniza- 
tion. PMA desires to be allowed full 
utilization of labor-saving devices and 
manpower. They have indicated will- 
ingness to share the benefits to the 


resist 


shipping and stevedoring companies 
resulting from mechanization. 


“We should decide how the union 
will meet the problem. On one hand 
we have the determination of the rank 
and file to secure their share of the 
increased productivity as the result of 
mechanization, by holding tight and 
keeping the maximum.number of men 
on the job and, upon occasion, sug 
gesting that more men are needed. 
This approach is fundamentally one 
of holding the status quo as long as 
possible. 

“The other approach is one which 
would modify the present restrictions 
such as working rules, standard gangs, 
etc., which hamper the maximum out- 
put and development of mechanized 
techniques. 

“Assuming for the time being that 
the union has sufficient strength and 
discipline and the employers (through 
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their organization, PMA) have no 
inclination to force a showdown when 
the contracts terminate next June, 
then as a result of our ability to hold 
the fort, or status quo, the best the 
union can hope to come out with is 
an ever-increasing mechanization with 
any disputes as to premium wage 
rates, number of men used per opera- 
tion, etc., being resolved through 
the grievance machinery including 
arbitration. 


“Realistically, the specific terms and 
language of the contract hold little 
promise of permitting the union to 
maintain status quo as an answer to 
the problem of mechanization. Locals 
try to avoid using the grievance ma- 
chinery for fear that decisions will go 
against us. What takes place then 
is job action and the economic threat 
of tying up or delaying a ship in order 
to try to keep the usual number of 
men on the job or to force more men 
on the job along with the introduc- 
tion of machinery. So far this has 
worked fairly well. As to how long 
it will continue to work in the future 
and what it may cost in the way of 
overall improvements in the wages, 
hours and working conditions to keep 
it working is a matter that warrants 
serious consideration by the caucus. 


“On the other hand, the employers 
have indicated their willingness to sit 
down and come to grips across the 
negotiating table with the problems 
and the benefits of mechanization. 
Their attitude is not one of insisting 
that we do not participate whatsoever 
in the results of increased productivity 
and the savings in money and labor 
due to mechanization. But they have 
stated to us frankly that they hesitate 
to make the capital investment re- 
quired unless some understandings are 
first reached with the union guarantee- 
ing against organized harassment and 
work stoppages. 
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“This is another way of saying that 
they recognize notwithstanding the 
contract guarantees of freedom to in- 
troduce and use the maximum labor- 
saving devices, that the workers are 
not without ways and means of also 
profiting. There are exceptions, of 
course. Some companies have gone 
ahead and developed new methods 
and techniques. These moves have 
been met by the union’s insistence on 
maintaining the usual number of men 
on the job. 


“Presently it seems possible for the 
union to negotiate a contract embrac- 
ing the full use of labor-saving ma- 
chinery with maximum protection for 
the welfare of the workers. Such pro- 
tection can generally be spelled out 
in the following terms. 


“(1) Adequate guarantees against 
speedup of individual longshoremen. 
(2) Guarantees of safety. (3) Guar- 
antees against layofts of the basic 
work force; the basic work force here 


is defined as the presently registered 


longshoremen, clerks and walking 
bosses. (4) No reduction in take- 
home pay. (5) Shortening the work 
shift. (6) The possibility of guar- 
anteed work opportunity to provide 
guaranteed weekly take-home pay. 
(7) Improvements in pension, welfare 
and vacation conditions. 


“Tf the caucus and the membership 
decide that the best program is more 
or less the current approach, namely, 
to meet the mechanization on a given 
operation by resisting, or by keep- 
ing the maximum number of men on 
the job it’s hardly necessary to try to 
develop any alternative program at 
the caucus. We can continue as we 
are until the contract ends, or attempt 
to negotiate or force by one means 
or another, an extension of the con- 
tract with whatever improvements 
can be obtained. Or, if we wish to 
sit down with the employers now, 
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some months prior to the contract 
termination date, and seek to negotiate 
contract rules and guarantees giving 
maximum. protection to the union in 
the matter of mechanization, such a 
course is open to us. 


“Recommendation: It is the recom- 
mendation of the International Officers 
and the Coast Committee that the 
caucus empower the International and 
the Coast Committee to continue their 
unofficial discussions in order to learn 
how far PMA will go in giving ade- 
quate guarantees for the workers in 
the industry.” 


Debate proceeded for three full days. 
Had a vote been taken the first day, 
the decision might easily have been 
to continue to use the union’s muscle 
to preserve the status quo. “We've 
gotten along all right so far, so why 
not continue?” But as the discus- 
sion proceeded, the view gradually 
prevailed that the continuance of 
guerrilla resistance meant fighting 
a losing battle, a delaying or holding 
action at best. The pressure to in- 
crease productivity was growing and, 
in the future, might be expected te 
accelerate. The employers might de- 
cide to become tough and the general 
economic picture did not bode well 
for a prolonged strike on an issue on 
which it would be difficult to secure 
public support. Arbitrators are not 
disposed to protect the use of un- 
necessary men so that in the case of 
disputes arising under the grievance 
machinery the chances were that we 
would lose more cases than we won 
and even when winning we would 
only be hanging onto what we had, 
not gaining anything. Finally, it was 
recognized that a candid review of the 
past several years showed that despite 
the militant position of the member- 
ship, many operating changes had 
been made and we had nothing to 
show for them; no positive benefits 
or gains had accrued to the men from 
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the changes already put into effect 
by management. 

The decision was therefore made, 
by unanimous action of the delegates 
to accept the recommendation to ex- 
plore further with the PMA the pos- 
sibilities of some sort of guid pro quo, 
some specific benefits to the long- 
shoremen, as our “share of the ma- 
chine,” in return for what the employers 
were seeking, namely, a chance to 
adopt new methods and relaxation of 
such working rules as required multi- 
ple handling, set a limit on the size 
of sling loads or called for unneces- 
sarily large gangs. 

If space permitted it could be 
demonstrated that each of these rules, 
when adopted, served an important 
function in protecting the men on the 
job from loss of work, from discrimi- 
nation or from speed-up. In many 
instances, the original need for the 
rule has disappeared with the adop- 
tion of other contract provisions or 
with the growing use of new methods. 
Nevertheless, the rule is treasured by 
the men because many remember the 
conditions before the rule was adopted 
and the travail involved in winning it. 
Part of the educational job which had 
to be done at the caucus and which 
has had to be continued since was to 
convince the men that other forms 
of protection—such as are now em- 
bodied in the new agreement—could 
be exchanged for the old rules with- 
out any sacrifice of security. 


It may be interjected at this point 
that working rules in the West coast 
longshore industry are agreements, 
negotiated and administered port by 
port, specifying for each operation 
how work shall be carried on and by 


how many men. With the possible 
exception of the railroad and printing 
industries, less is left to employer 
prerogative than in other industries. 
Nevertheless, these are joint rules, 
they are the result of collective bar- 
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gaining and they are beneficial to both 
parties by insuring equality of treat- 
ment among employers, and they have 
been in effect for many years. They 
were overhauled in 1948-1949, but 
have been largely unchanged since. 


The important point here is that 
union insistence on the observance of 
the rules made it economically difficult 
for those employers who desired to 
do so to adopt new methods. A six- 
man gang in the hold is necessary 
when scrap metal is handled in the 
old-fashioned way, but becomes too 
large when the metal is picked up by 
a magnet. 

Pursuant to the instructions of the 
caucus, the next step in the develop- 
ment of the agreement was a resump- 
tion of informal conversations with 
the PMA. These led, in November 
1957, to adoption, still informally, of 
the following statement of objectives: 


“OBJECTIVES” 


“1. To extend and broaden the 
scope of cargo traffic moving through 
West Coast ports and to revitalize 
the lagging volume of existing types 
of cargoes by: (a) Encouraging em- 
ployers to develop new methods of 
operation, (b) Accelerating existing 
processes of cargo handling, and (c) 
reducing cargo handling costs in water 
transportation, including faster ship 
turnaround. 


“2. To preserve the present regis- 
tered force of longshoremen as the 
basic work force in the industry, and 
to share with that force a portion of 
the net labor cost saving to be ef- 
fected by introduction of mechanical 


innovations, removal of contractual 
restrictions, or any other means. 


“3. To accomplish objectives 1 and 
2 WITHOUT: (a) Individual speed- 
up, (b) Breaching legitimate safety 
rules and codes, (c) Indiscriminate 
layoffs, (d) Bankrupting operations 
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which do not lend themselves to 
change, (e) Driving away any exist- 
ing cargoes, and (f) Distorting hourly 
wage rates of longshoremen in com- 
parison to rates paid workers of compa- 
rable skill in the longshore industry. 

“4. An additional objective 
posed by the union is to reduce the 
length of the present longshore work 
shifts.” 


pr¢ an 


These objectives are, basically, the 
objectives which are implemented by 
the current agreement negotiated in 
1960. The union has explicitly re- 
served the right to raise the question 
of a further reduction of hours during 
the life of the agreement. 

The above review of caucus action 
has sufficiently explained the union’s 
objectives. It remains to comment 
on the employers’ cbjectives, even 
though I am not in the best position 
to do so. As indicated at the outset, 
some members of PMA are steamship 
operators while others are stevedore 
contractors. The latter work on what 
is essentially a cost-plus basis and, in 
consequence, have little or no interest 
in any steps which will reduce the 
number of men they employ. In the 
past they have passed along their 
costs to the steamship operators who, 
in turn, have passed them along to the 
shippers and to the federal govern- 
ment through the subsidy program. 
The whole industry, in fact, has been 
essentially cost-plus in character. This 
accounts in part for its extraordinary 
backwardness technologically. 

Recently, the steamship operators 
been feeling significant pres- 
from their shipper clients and 
from the federal government to re- 
duce their costs, particularly their 
cargo handling costs. To accomplish 
this they have been taking a whole 
series of measures to secure greater 
control over the cargo handling oper- 
ation and to make it more efficient. 
They seized upon the union’s demand 
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in 1959 for an eight-hour guarantee 
to obtain greater flexibility of oper- 
ation than they had previously en- 
joyed. Through what is known in 
the industry as the “performance and 
conformance” program in 1960 they 
rooted out a lot of extra-contractual 
practices which, because of the laxity 
of the stevedore contractors, had been 
allowed to grow up, like early quits, 
late starts, four-on and four-off. The 
men had naturally taken advantage of 
the contractors’ laxity, so that the ship 
operators’ pressures had to be directed 
both at the men and the contractors. 
The elimination of these practices was 
reflected in higher productivity rates 
the new mechanization 


even before 


program became effective. 


The mechanization agreement is the 
latest step in this process by which 
the operators are developing control 
over the flow of cargo and hence over 
the cost of its handling. The nature 
of the new technology, in particular 
the use of containers, not only facili- 
tates, but requires, this sort of through 
control just as it is requiring the de- 
velopment of through bills of lading. 
The most successful users of contain- 
ers are those companies which oper- 
ate in more than one segment of the 
transportation chain. 

It was not until the 1959 negoti- 
that any further action took 
place. Meanwhile, however, union 
and PMA technicians undertook to 
devise a method for measuring pro- 
ductivity change and the savings which 
would accrue to the employers from 
productivity gains, including those 
from reduced ship turnaround. The 
union had this formula: 
That each employer contribute to a 
mechanization fund an amount equal 
to the straight-time wage rate for 
each man-hour which was saved in 
his operations as a result of improved 
productivity during an appropriate 
period, presumably a year. Since the 
straight-time rate is roughly one-half 


ati ms 
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of total direct labor cost per hour, 
this formula would mean _ sharing 
gains on approximately a 50-50 basis. 

On the basis of such a formula the 
progressive employers would contribute 
most while those preferring the status 
quo would contribute nothing. While 
the specific amount of contribution 
was never agreed to by the PMA, the 
principle of payment on the basis of 
measurement was generally accepted. 
A method of computation was worked 
out, with from the Mari- 
time Cargo Transportation Conference 
of the National Academy of Science, 
and the PMA instituted a system of 
reporting tons and man-hours, com- 


assistance 


pany by company, ship by ship and 
commodity by commodity, designed 
to provide the required information. 

In 1959, while there was full agree- 
ment on the perspectives, the PMA 
indicated that it needed more time to 
develop the necessary factual basis 
before reaching a final agreement. 
The union, however, was unwilling 
to defer action for another year. Con- 
sequently, an interim agreement was 
worked out which accomplished the 
following: 

(1) It restated the basic objectives 
of the parties including a 
guarantee against layoffs of the fully 
registered men. : 


specific 


(2) It established a mechanization 
fund to which the PMA agreed to 
contribute a down payment of $11%4 
million during the ensuing contract 
year, the money to be raised as the 
PMA saw fit. This amounted to about 
$100 per registered man, since there 
are roughly 15,000 registered long- 
shoremen and clerks, and to about 
1¥2 per cent of the annual payroll. 

(3) It formalized a procedure for 
modifying gang sizes and other rules 
case by case where new labor saving 
were introduced, but froze 
working rules under all other con- 


devices 


ditions. 
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Shortly thereafter, the PMA bor- 
rowed Max Kossoris from the U. S. 
Bureau of Statistics to help them work 
out a more complete and more ade- 
quate system for reporting tons and 
man-hours as well as a formula for 
computing the necessary indices of 
productivity. The statistical problems 
involved are in many respects similar 
to those the Bureau encounters in 
computing the Consumer Price Index 
and Kossoris was eminently qualified 
for the job. Though he was employed 
by PMA he kept the union informed 
at all stages.’ 


The 1960 Agreement 


The general nature of the agree- 
ment reached in October, 1960, should 
now be clear. The union won a sub- 
stantial degree of security for its 
members; the employers won a sub- 
stantial degree of freedom to push 
for productivity improvement. The 


agreement runs until July 1, 1966, and 


is not subject to review. The basic 
longshore and clerks’ agreements were 
extended for the same period, but are 
open annually on all matters except 
mechanization and pensions, includ- 
ing reduction of hours. 

The PMA agreed to contribute $5 
million annually for 5% years or about 
4% per cent of present payroll, be- 
ginning January 1, 1961, but reserved 
to themselves the right to determine 
how to raise the money. The money 
will go into a trust fund for the ex- 
clusive use of those men who had full 
registration at the time the agreement 
was signed. Three million dollars each 
year is considered to be, in our termi- 
nology, the men’s “share of the ma- 
chine” and it is understood that the 
union will seek in 1966 to continue 
this portion of the fund for the pur- 


poses for which it is intended, namely, 
the early retirement, cash vesting and 
death benefit features. 

The remaining $2 million per year 
is what the men are to receive for 
selling a portion of their property 
rights in the working rules, to use 
Professor Gomberg’s concept. These 
are rules which they have struggled 
to obtain and which they are loath 
to relinquish. It is understood that 
$10 million is the selling price ($2 
million for five years) and that by 
1966 the transaction will be completed. 
This portion of the fund is to be used 
for the wage guarantee. Men becom- 
ing registered from now on will not 
be entitled to any of this money be- 
cause they will not have given up 
anything. 

Maximum possible security for the 
present fully registered work force is 
provided as follows: 

(1) There is a flat guarantee against 
layoffs. The parties prepared for this 
by freezing registration in 1958 and 
by making registration coastwide in- 
stead of port by port, so as to facili- 
tate shifts from area to area. 

(2) There are two cushions which 
will take up the shock as work op- 
portunity declines due to rising pro- 
ductivity. Normal attrition is high 
because the average age is well over 
45 years. Deaths and normal pension- 
ing remove about 4 per cent a year. 
And, secondly, the parties have agreed 
to cooperate in reducing the percent- 
age of work going to the “B” men 
and casuals. Together, these groups 
do about 12 per cent of the work. 
It is anticipated that this percentage 
can be reduced to 5. Thus a consider- 
able decline in work opportunity can 
occur before the fully registered men 
are affected. 





*Kossoris has described his work and 
written a valuable commentary on the new 
agreement in “Working Rules in West 
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Coast Longshoring,” Monthly Labor Review, 
January, 1961. 
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(3) The agreement provides for 
voluntary early retirement, at age 62, 
with a monthly benefit of $220, the 
sum of maximum Social Security 
and the regular longshore pension of 
$100. At age 65, when Social Security 
is payable, the industry pension will 
drop back to $100. This early retire- 
ment provision will tempt some men 
to withdraw from the labor force, leav- 
ing more work for the younger men. 
This is seniority in reverse. 

[If a man chooses not to retire early, 
but continues to work until normal 
retirement, he will receive a lump 
sum of $7,920, the equivalent of $220 
per month for 36 weeks, from age 62 
to age OD. 

(4) If necessary to meet a sharp 
decline in work opportunity, the par- 
ties may invoke compulsory early re- 
tirement. In this event, the men will 
receive $320 a month, the extra $100 
being intended to make retirement 
more palatable to the men. 

(5) Finally, if, despite these steps, 
average weekly earnings fall below 
the equivalent of 35  straight-time 
hours per week (about $100), the 
weekly guarantee of this amount will 
become operative. Equivalent hours 
are now about 40. Important details 
of the guarantee remain to be worked 
out: How much pressure will be put 


upon a man to move from a port of 
low work opportunity to a port of 


higher work opportunity? Will the 
guarantee be payable in a port where 
the local union has persisted in main- 
taining a large secondary labor force 
of “B” men or casuals? Before the 
guarantee is payable, will the regis- 
tered men be required to do the hard 
and disagreeable jobs, like handling 
bananas, which they now leave for 
the “B” men and casuals? Will the 
guarantee be payable on a quarterly or 
a yearly basis? We have tentatively 
ruled out shorter periods than a quar- 
ter because of the greater expense. 
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These questions are still to be an- 
swered, in part because neither party 
anticipates an early need for the guar- 
antee and both parties sincerely hope 
it will never be necessary. The politi- 
cal problems of putting the guarantee 
into effect are tough from the union’s 
point of calculating the 
amount needed for the guarantee we 
assumed as an outside possibility a 


view. In 


rise in productivity of 10 per cent a 
year; the actual improvement rate, 
we anticipate, will be considerably 
less. Assuming no change in tonnage 
handled, the guarantee would not be- 
come operative, under these assump- 
tions, until late in the fourth year of 
the plan’s operation. With an increase 
in tonnage, even a moderate one, the 
guarantee may not be necessary at all. 


As indicated earlier, funds for the 
wage yuarantee will no longer be ac- 
cumulated after 1966. We anticipate 
that once existing restrictive rules 
have disappeared, the rate of pro- 
ductivity increase due to mechaniza- 
tion will certainly not be greater than 
the rate of attrition so that by con- 
trolling manpower intake we shall be 
able to prevent average work oppor- 
tunity from dropping below a reason- 
able level. 

The wage guarantee does not apply 
to a drop in work opportunity due to 
economic decline. This raises a nice 
technical question, of how to distin- 
guish the causes for an observed 
decline and how to determine their rela- 
tive magnitudes. The question can be 
answered by use of the detailed data 
on tons and man-hours which PMA 
is accumulating, but it may have to 


be answered 


nonstatistically, simply 
through the processes of bargaining. 

What the employers gain is the 
opportunity to put in any new ma- 
chine or method provided they can 
establish, through the grievance ma- 
chinery, that the method is safe, that 
there is no speedup of the individual 
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and that the work is not onerous. 
These safeguards are written into the 
agreement. The concepts “speedup” 
and “onerous” are giving us some 
difficulty in definition, but interpre- 
tations are beginning to come out of 
the labor relations committees and 
arbitrators. Subject to these safe- 
guards, any existing working rule 
which can be shown to prevent or to 
limit more efficient operation, must 
be changed. 

Under the agreement, the employ- 
ers will be under no obligation to 
perform work with unnecessary men, 
or “witnesses” as they are sometimes 
called. The men necessary to any long- 
shore operation will be based upon a 
determination to be made in accord- 
ance with the agreement. In this re- 
spect the agreement takes into account 
contractual provisions for relief and the 
fact that during many operations all 
men will not be working at all times 
due to the cycle of the operation. 

The old sling load limit (2,100 
pounds) will continue to apply to all 
loads built by longshoremen where 
conditions, number of men on the 
dock, and in the ship, and the method 
of operation is the same as when the 
original sling load agreement was 
negotiated. This will be the stand- 
ard by which the union can measure 
changes which do take place. 

Sling load limits are lifted for 
changed operations or where new 
commodities or operations have de- 
veloped. For these, loads will be as 
directed by the employer, within safe 
and practical limits and without speed- 
up of the individual. An increase in 
the number of men manhandling cargo 
or use of machinery to move or stow 
cargo on docks or ships will be con- 
sidered a changed operation permitting 
loads in excess of the standard previ- 
ously agreed upon. 

Past practices which resulted in 
over-standard loads being skimmed 
or cargo being removed from pallet 
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beards and placed on the skin of the 
dock while in transit to or from the 
ship’s hold are eliminated. This will 
end unnecessary handling of cargo to 
the benefit of the employers; it will 
eliminate these jobs from the industry. 


The men so employed in the past 
are assured that there will be other 
work for them. Men incapacitated by 
age or illness and therefore unable to 
handle ship work will be guaranteed 
priority on the dock work. 


The hold gang for which 
continues to be hand-handled will con- 
tinue to be at least six men for dis- 
charge and eight for loading. The 
minimum cargo gang may be 
reduced to four men in the hold when 
the employers add mechanical equip- 
ment, or under other special circum- 
stances detailed in the agreement. 


cargo 


basic 


The employer may bring machinery 
and machine drivers into the hold and 
swing out ar equivalent number of 
hold men, but four basic hold men 
must be retained at all times where 
hold men are required. 

When loads above contractual limits 
are moved manually, additional men or 
machines will be provided to guaran- 
tee against onerous individual work 
loads. 

In one respect the agreement pro- 
vides a direct benefit to both the men 
and the employers; it protects the 
industry’s jurisdiction on the dock. 

The agreement spells out longshore 
work between the first and last place 
of rest as follows: (a) High piling or 
breaking down high piles; (b) Sort- 
ing; (c) Movement of cargo on the 
dock or in a terminal or to another 
dock, terminal or warehouse; (d) The 
removing of cargo from longshore 
boards; (e) The building of all loads 
on the dock. 

The employer is not required to 
perform all of the above work, but he 
may not use any but longshoremen if 
such work is done. 
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In some areas, part of this work 
has been done by lumpers, members 
of the Teamsters’ union, employed 
by drayage companies on behalf of 
the shipper or consignee. The steam- 
ship companies desired to have all 
work on their docks done by their 
employees, or employees of terminal 
companies operating on their behalf. 
And the union was, of course, inter- 
ested in nailing down its jurisdiction 
over this work. 

In addition, the union is guaranteed 
that any new equipment used by PMA 
employers will be operated by ILWU 
members, trained if necessary by the 
employers. Some difficulties have been 
encountered on this with the 
operating engineers, but the problems 


score 


are being worked out. 

Finally, continuing a process which 
has been going on for some years, 
modifications were made in the griev- 
ance machinery to insure more ex- 
peditious settlement on the spot and 
to provide, when necessary, quicker 
reference to the coastwide grievance 
machinery. Largely because of the 
many radical changes in operations re- 
sulting from the adoption of the eight- 
hour guarantee in 1959 and of this 
new mechanization agreement, both 
parties have moved in the direction 
of greater centralization in the han- 
dling of grievances. Coastwide rules 
are superseding many local rules. So 
far as the PMA is concerned, this is 
symptomatic of the drive, already dis- 
cussed, to assume greater control by 
the steamship operators. 

To provide a financial incentive for 
contract observance, the PMA insisted 
on an abatement provision. This reads 
as follows: 

“In the event that the Union or 
any Local fails or refuses to follow a 
Coast Labor Relations Committee or 
Arbitrator’s ruling interpreting or 
applying the provisions of this docu- 
ment, or in the event of a work stop- 
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page in any port or ports in violation 
of the provisions of this document, 
payments into the Fund shall be abated 
during the period of such failure, refusal 
or stoppage in the manner and amount 
hereinafter provided, and the total 
Employer obligation shall be reduced 
by such amount. 

“The 
amount of abatement 
follows: 

“The 
an annual basis is at the rate of 
$13,650 per day. This shall be the 
maximum amount of abatement per 
day. Within this limit, the parties 
shall agree as to the amount to be 
abated on a daily basis in each in- 
stance of failure. refusal or stoppage, 
whether on a Coastwide, Area, or 
Port basis, and failing such agree- 
ment, the Coast arbitrator shall make 
such determination.” 


method of determining the 
shall be as 


total Employer obligation on 


Problems Arising in Negotiation 
or in Application 


Brief mention may be made of sev- 
eral problems with which one or both 
parties has had to deal during negoti- 
ations, since the agreement became 
effective in January of this year or 
will have to face in the future. 

(1) Should contributions to the Fund 
be based on measured improvement in 
productivity or should they be a flat 
amount? Some of the background on 
this issue is supplied above, and it is 
indicated that the PMA preferred the 
flat amount approach even though 
they have the statistical data for meas- 
urement, and even though the union 
had assumed that measurement had 
been agreed upon. 

Why did the PMA decide on the 
flat amount approach even though it 
clearly puts the burden upon the 
employers? They are now responsible 
for getting an average of $5 million 
worth of improved productivity per 
year for the entire period of the con- 
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tract. No reasons were given in ne- 
gotiation, so that what follows is 
largely by way of speculation. 


One consideration appears to have 
been that the measurement method 
under consideration would have in- 
cluded among causes for increased 
productivity a variety of changes for 
which neither the union nor the men 
would be in any way responsible. 
Employers did not care to put money 
into a fund, for example, just because 
they built a new pier or a new ship 
which expedited the work, or if they 
streamlined supervision. 


Possibly more important was the 
fact that if payments were to be pro- 
portional to increased productivity, 
the burden would be greatest upon 
those employers whose productivity 
gains depended in large measure upon 
capital investment. Matson, with mil- 
lions of dollars invested in containers, 
container ships and cranes, would be 
paying at the same rate per man-hour 
saved as a stevedore contractor who 
gained productivity because of a re- 
duced gang size without any capital 
expenditure. While the union had 
never insisted on a straight propor- 
tional relationship between productiv- 
ity gains and contributions and had 
recognized the need to make some 
allowance for capital investment, ac- 
tually none of the formulas which 
were informally discussed included 
such an adjustment. 


A third factor may have been re- 
luctance on the part of individual em- 
ployers to reveal their productivity 
rates, not so much to the union as to 
other employers. A stevedore con- 
tractor, for example, might fear that 
the steamship operator for whom he 
is working would discover that an- 
other contractor had a better pro- 
ductivity record and could therefore 
do the work more cheaply. 


(2) How should the money be raised? 
Once it had been agreed that the PMA 
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would contribute a flat amount, then 
there arose this second question of how 
the money should be raised. Should 
individual employers be assessed on 
a man-hour or a tonnage basis? The 
choice appears to have been between 
these alternatives or some combina- 
tion of the two. 

The man-hour basis was used in 
order to raise the initial $1.5 million. 
The tonnage basis is being used now: 
17% cents-per-ton of ordinary cargo, 
51%4 cents-per-ton of bulk. Domestic 
operators are paying the assessment, 
and no doubt have amended their 
contracts with stevedores accordingly. 
In the case of foreign lines, the steve- 
dore pays the assessment and collects 
from the steamship company. 

During the period when the man- 
hour basis was being used, the steve- 
dore contractors and the foreign lines, 
who as earlier indicated have little or 
no interest in increased productivity, 
complained bitterly that they were 
being compelled to subsidize the 
more enterprising and progressive 
companies which were pushing ahead 
on mechanization. The tonnage basis 
now in use appears more nearly equi- 
table though, from the outside look- 
ing in, it would still appear that 
payment in proportion to man-hours 
saved, with an adjustment for capital 
cost, would be even more equitable. 

(3) Tax problems. The parties have 
run into difficulties because the unique 
character of the agreement does not 
fit into existing categories of the In- 
ternal Revenue Code. The agreement 
provides that contributions to the fund 
shall be contingent upon the employ- 
ers obtaining Internal Revenue Serv- 
ice approval for treating contributions 
as business expense. To secure ap- 
proval it may become necessary to 
incorporate some portions of the pro- 
gram as amendments to the existing 
pension plan and possibly to make 
other minor modifications in the agree- 
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ment as originally written. Negoti- 
ations on this matter are currently 
under way. 

(4) Load size. The agreement per- 
mits larger sling loads when the con- 
ditions which governed the setting of 
sling load limits no longer apply. The 
operating employers have in some in- 
stances interpreted this provision to 
permit enormously increased sling 
loads without any compensating use 
of equipment or without adding any 
men. The men have balked, protest- 
ing that they cannot “meet the hook” 
when the loads are so big, that they 
are being speeded up, and that the 
work is onerous. The original sling 
load limits were adopted primarily to 
protect the men in the hold. If now, 
without any change in equipment or 
manning scale, they have to stow two 
tons in the same time they formerly 
stowed one ton, they naturally object. 
The employers have been told that 
under these circumstances the hook 
will just have to hang while the men 
stow cargo at the former rate. The no 
speedup provision governs. Though 
the Maritime Cargo Transportation 
Conference studies show that consider- 
able improvement in productivity is 
possible with larger hold gangs, no 
employers are so far experimenting 
with larger gangs. 

(5) Multiple handling. 
ticipated during negotiations that the 
elimination of multiple handling on the 
dock, and the consequent limitation 
on Teamster jurisdiction, might cause 
complications with the Teamsters. 
When the agreement became effec- 
tive, the Teamsters were told by our 


It was an- 


employers that they could no longer 
build their loads on the dock; they 
would have to build them on their 
trucks. The Teamsters’ ob- 
jected and picketed the docks first in 
Los Angeles and then in San Fran- 
cisco, despite attempts by ILWU and 
our employers to confine the problem 
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union 


to a single dock for test purposes. 
They argued that their agreements 
did not expire until July 1, 1961, and 
that until they could renegotiate their 
contracts they were not going to per- 
mit their members to lose jobs. 
The matter was worked out after 
a few days through four-way negoti- 
ations involving PMA, ILWU, the 
union and drayage as- 
sociations up and down the 
Except for San Francisco, the agree- 
ment reached provides, on a coast- 
wise basis, for a return to the status 
quo prior to the inauguration of our 
agreement and for its continuance 
until July 1. After that date the new 
methods will go into effect on the 
docks. The Teamsters’ union is 
planning to renegotiate its contracts, 
possibly to include some provision 
similar to ours by which they obtain 
some benefits in return for 
jobs. Meanwhile, multiple handling 
continues on some jobs and the PMA 
whether to demand 


Teamsters’ 
coast. 


loss of 


is considering 


some compensating abatement of their 


contributions to the fund. 

In San Francisco, where this settle- 
ment was turned down by the Team- 
sters, the PMA has sued the Teamsters 
for damages and has brought NLRB 
charges. These actions will be dropped 
if the local Teamsters agree, mean- 
while, to go along with the agreement 
worked out for the rest of the coast. 

It is important to point out that in 
this industry and in the present in- 
stance the basic jurisdictional struggle 
is not between the Teamsters and 
longshoremen but between the dray- 
age companies and the dock oper- 
ators. What is necessary, by way of 
immediate solution, is for shippers to 
give different orders to the drayage 
companies. The long run solution, 
which will prevail whatever the out- 
come of the present jurisdictional beef, 
is that technological advance will elimi- 
nate the work which is now at issue. 
Most loads will be handled as units, 
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with the result that neither Teamsters 
nor longshoremen will be building loads 
on the dock. That work will be done 
once and for all by employees of the 
shipper. 

(6) What will be the effect on future 
wage negotiations? This is a nice ques- 
tion. Has the union, by getting a side 
deal on mechanization, deprived itself 
of an important argument for wage in- 
creases? A first answer may appear this 
June when wages are open for negoti- 
ation and, failing agreement, for settle- 
ment by arbitration. The union will 
certainly insist that the mechaniza- 
tion agreement is wholly apart from 
wages, that employers are recovering 
at least the equivalent of their annual 
$5 million contribution through mechan- 
ization and rules changes—and if they 
are not, that it is their own fault. The 
PMA may contend that the mechani- 
zation agreement costs something like 
4\% per cent of payroll, that on top of 
that wages were increased eight cents 
last June, and that the union has al- 
ways argued productivity gains in the 
past as one basis for wage increases. 

Actually in the past, productivity as 
a wage argument has been accorded 
relatively little attention, particularly 
by arbitrators. The employers have 
on occasion argued that the men were 
not entitled to an increase because 
productivity in the industry was low 
and falling, while the union has argued, 
on the basis of national productivity 
gains, that unless productivity is taken 
into account living standards cannot 
be increased. 
industries, have been largely made on 
the basis of other factors. 


Decisions, as in most 


To hazard a guess, I would say that 
if the wage issue is settled in negoti- 
ations the influence of the mechani- 
zation agreement will be governed 
largely by how smoothly the agree- 
ment is working. If a lot of difficul- 
ties are being experienced which the 
PMA can attribute to the union or to 


the men, the employers will not be 
disposed to grant a wage increase, or 
not as much as they otherwise might. 
If the matter goes to arbitration? Who 
can predict what an arbitrator will do? 


Related Issues 

(1) Is mechanization a proper matter 
for collective bargaining? Though many 
employers consider that mechanization 
is wholly an employer prerogative, 
the PMA never took this position. 
From the start, they recognized that 
the union had a legitimate interest 
and they were willing to concede that 
the men were entitled to a “share of 
the machine.” It is true that their 
position may have been in part a 
recognition that without the cooper- 
ation of the union they could not hope 
to accomplish their objective of greater 
managerial freedom and elimination 
of restrictive practice, at least with- 
out a prolonged struggle. Neverthe- 
less, their position represents a more 
farsighted attitude than prevails in 
many industries. From the standpoint 
of economics, mechanization and pro- 
ductivity are certainly proper subjects 
for bargaining. If wage bargaining is 
restricted to the amount of payment 
per hour, the question of how much 
work is done in an hour remains to 
be fought out on the job in those cases 
where the men are in a position to 
fight, or in the more usual case for 
the employer to determine. A com- 
plete bargain, of course, includes the 
rate of work as well as the compen- 
sation. 

(2) Is third party participation neces- 
sary or desirable in bargaining over such 
issues as mechanization? Both the 
ILWU and the PMA feel strongly 


that on a complicated issue of this 


sort no outsider can be of any real 
assistance. If the parties cannot work 
out a satisfactory solution, a third 
party is even less likely to be able to 


do so. Even though at times during 
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the five months of negotiating this 
agreement one party or the other might 
in frustration have demanded that the 
matter be referred to the permanent 
coast arbitrator, neither party did so. 
A representative of the U. S. Mari- 
time Administration attended the negoti- 
ations but did not participate in any 
fashion. No conciliators were called in. 


The union, in fact (I cannot speak 
for PMA), deplores what appears to 
be a trend toward outside partici- 
pation 

in matters properly handled through 


we would say “interference” 


collective bargaining. We are opposed, 
whether the third party be the govern- 
ment or, begging the pardon of those 
present, college professors. We think 
the Bi-State Waterfront Commission 
on the East coast was unnecessary 
and undesirable, despite some of the 
serious situations it was designed to 
correct and despite some of the good 
things which it has done. We have 
strenuously opposed proposals which 
have from time to time 
for the establishment in the maritime 


machinery 


been made 


industry of 


similar to that in the railroad indus- 
try. We are skeptical of the tripartite 


government 


bodies set up by last year’s steel 
negotiations and in the packinghouse 
industry. As far as we can learn, 
they are accomplishing very little, at 
great expense to the parties. 

So far as our present agreement 
goes, we agree with Donald Crawford 
when he told a the 


Wharton School last December: “Maybe 


conference at 


Bridges gave away the Union and 
maybe the Waterfront Employers As- 
sociation out the 
But of this I am sure: no matter how 
bad a deal it was, still the Association 
and the Union better 
deal for itself than the central govern- 
ment would provide for them.” * The 


sold stockholders. 


each made a 


essential point is equally valid if one 
thinks the deal is a good one. 

(3) Is an agreement such as this any 
contribution to the solution of the prob- 
lem of unemployment? The ILWU 
answer is, regretfully, “Only a very 
small We are protecting our 
own members to a very considerable 
extent against the threat of unem- 
ployment and loss of earnings but by 


one.” 


so doing, are closing the door on 


workers who are seeking 
jobs in the industry. 
difference in this respect 
what we are doing and what happens 
in any industry as productivity rises 
without a corresponding increase in 


younger 
There is no 
between 


production. The difference lies in the 
fact that in this case the union is a 
party to closing the doors and this has 


exposed us to sharp criticism even 


from some in our own ranks. 

The “B” 
to full registration have naturally ob- 
jected that the agreement discriminates 


men awaiting advancement 


against them and their cause has been 
supported by outside observers. Yet 
these same observers would not think 
of criticizing the steel industry for 
not employing men whom they do not 
need. The point, apparently, is that 
the union should not be party to limit 
ing the number of workers in an in- 
dustry, even though the limitation is 
required in the interests of efficient 
the union insists on 
keeping unnecessary workers on the 
job, it is attacked for featherbedding ; 
if it cooperates to improve efficiency 
and the security of the union members, 


operation. If 


it is being selfish and discriminatory. 
To those critics with full tenure who 
come from academic circles, I would 
put this question: “Do you think ten- 
ure should be extended to all teaching 
assistants ?” 

As I have indicated above, the union 
has reserved the right, at any open- 
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ing during the life of the agreement, 
to seek a reduction in the work shift. 
We expect to move in this direction 
when and if the situation is propitious. 
This, so far as we know, is the only 
way that a union, through collective 
bargaining, can help to meet the prob- 
lem of the displacement of men by 
new machines and new methods. 


We are convinced that national 
legislation and national planning will 
be required to cope with the chronic 
unemployment crisis which confronts 
the country. 

(4) Can the agreenient be applied in 
other industries? This question can- 
not be answered satisfactorily within 
the limits of this paper; it would re- 
quire at least as much space as I have 
already consumed and, besides, it would 
require another author, one far more 
familiar than I with conditions pre- 
vailing in other industries. What I 
propose to do is simply to list the 
factors which, in my judgment, have 
contributed toward making the plan 
workable in the West coast longshore 
industry : 

(a) Productivity must advance at 
a pace no faster than the work force 
is reduced by attrition. Within our 
own jurisdiction, the work force in the 
Hawaii sugar industry has been more 
than cut in half—with the same out- 
put—in less than two decades. It 
would have been impossible to negoti- 
ate a similar agreement under these 
circumstances. There we have ex- 
perimented with some interesting varia- 
tions on severance pay, but we have 
had to accept substantial layoffs. 

(b) The union must have some- 
thing to sell in the way of work rules 
or work practices which the industry 
considers worth buying. Many, if not 


most, unions have never achieved 
such a position. They do not have 
manning scales, or agreed-on work 
loads, or any say as to the conditions 
which shall prevail when new equip- 
ment is introduced. In such cases the 
union can seek severance, pay, or re- 
training allowances, or transfer to 
new locations, but it cannot bargain 
away valuable rules because it does 
not own any. 


(c) The union must have the dis- 
cipline to deliver what it agrees to 
give up. The process in our union 
of convincing the membership that it 
was desirable at this time to move in 
this direction began as early as 1957 
and is still going on. Besides several 
caucuses, the matter has been 
cussed at many union meetings, has 
been presented in printed form and 
was voted upon in a coastwide refer- 
endum last winter. Without such an 
educational process, the men would 
never have been willing to change 
working conditions which they had 
fought for originally and had enjoyed 
for years. 


dis- 


Without pretending to any careful 
analysis of conditions prevailing in 
these industries, it seems to us that 
the ILWU-PMA approach might be 
applicable, with appropriate variations 
to meet different situations, to the 
railroad industry, to the printing trades 
and to some sections of the trucking 
industry. We have had inquiries from 
the union side from local officials in 
each of these industries but do not 
have information as to whether the 
plan is seriously under consideration. 
In the mass production industries we 
doubt that the unions are in a position 
to embrace such a program even if 


they desired to do so. [The End] 


New York Rep. Alfred E. Santangelo reports that 80 per cent of his constituents feel 
that labor unions should be subject to antitrust laws. Rep. Santangelo recently con- 


ducted a poll by mail in his district. 
restrictions on unions. 
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In Future Issues... 


HE GENERAL COUNSEL of the National Labor Relations 

Board last year called for regional conferences to help improve 
and accelerate the administration of justice at the regional office level. 
Such conferences would evaluate established and recently adopted 
formal and informal procedures and “strengthen and expand avenues 
of cooperation.” In an upcoming issue, the LaBor Law JouRNAL will 
publish the committee reports which were delivered at the Second 
Regional Advisory Conference on Administration, held by the Second 
Region in New York City. 


ECTION 8&(b)(7)(C) of the Labor-Management Reporting and 

Disclosure Act of 1959 attempts to outlaw “recognitional” and 
“organizational” picketing in certain situations. The author of a sched- 
uled article takes issue with the NLRB’s construction of this section 
in the first six cases decided under the new law. Jack H. Olender, a 
member of the District of Columbia bar, claims the Board applied 
incorrect theory to the 8(b)(7)(C) cases and has, in effect, created a 
new unfair labor practice out of the second proviso of the section. 


EXT MONTH, the 1960 prize-winning entry from the New York 

Chapter, Industrial Relations Research Association essay con 
test will appear in these pages. The author, who was an undergradu- 
ate in economics at the City College of New York when the essay 
was written, attempts to interrelate the factors of unionization and 
productivity for increasing wages. He also isolates these factors in 
determining their relative importance in causing wage boosts. Judges 
for the contest were Professor Morris D. Forkosch of the Brooklyn 
Law School, Professor Maurice Benewitz of CCNY and Professor 
Theresa Wolfson of Brooklyn College. 


D ESPITE CONCERTED ATTEMPTS by national unions to dis- 
lodge them, independent unions still dominate the oil industry. 
An article scheduled for the September issue will explore independent 
unions in the Gulf coast petroleum refining industry, with particular 
emphasis on the experience of the Standard Oil of New Jersey (Esso) 
plants. The author, a Louisiana State University economics professor, 
also uses the Esso experience to shed light on the automation and 
work-rules problems troubling other industries. 
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Send for These Handy 
Desk Helps Today 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, II. 


Send us the quantities of CCH books indi- 
cated at prices quoted. (Remittance with 
order saves postage and packing charge.) 


Explanation of Social Security 


Prices: 1 to 4 copies, $2 ea 


10-24, $1.70 ea. : 25-49, $1 
Complete Socia 

> 

Prices 


Your New Social 
Prices 1-49 copies, $ .25 


100-149, $ .20 ea 150-24° 


[] Quote prices on larger quantities with 
our imprint—for items circled: 1 2 3 


[] Remittance herewith C] Bill us 


Signature & Title 
Firm 
Attention 


Street Address 
1339—710 


City, Zone & State 


(Subscribers for CCH’s Pension Plan Guide, 
Unemployment Insurance Reports (All-State and 
Federal and Home State) receive item 1 and 3; 
and Current Law Handybooks receive items 1 
and 2. They should order only for extra copies.) 





READY TO ANSWER QUESTIONS ON THE 
BIG 1961 SOCIAL SECURITY LAW CHANGES? 


There'll be plenty. Changing tax rates, benefits and payments 
in the hot new ‘‘Social Security Amendments of 1961” will bring up 
more than ever before. And the easiest way to give the answers, 
have current facts and information is to use and distribute these 
three informative new CCH social security helps. 


EXPLANATION OF SOCIAL SECURITY LAW 
As Amended in 1961 


Ready for quick help is this authoritative, clear-cut explanation of social 
security law as it now stands after the new 1961 amendments. Special em- 
phasis is given to all new benefits, rules, and other important information. 
You'll see at a glance just how changes fit into the existing pattern of social 
security legislation. For extra help, this book includes handy tables and 
practical examples. A topical index makes everything easy to find and use. 
All explanation—no law text! 6” x 9’’, heavy paper covers, about 160 pages. 
Price, $2 a copy. Ready Now! 


COMPLETE SOCIAL SECURITY LAW 


—1961— 
Conveniently includes full official text of social security law as amended 
in 1961 . . . the Federal Social Security Act, the Federal Insurance Con- 


tributions Act, the Self Employment Contributions Act, and pertinent administra- 
tive and procedural provisions of the Internal Revenue Code. Useful and 
convenient—for handy desk or brief case use. Law text only—no explanation! 
Everything fully indexed for fast, easy reference. 6” x 9’, heavy paper covers, 
about 400 pages. Price, $4 a copy. Ready after Congress Adjourns! 
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YOUR NEW SOCIAL SECURITY BENEFITS 
Under 1961 Social Security Amendments 


Tremendously popular as a good will builder, this vest-pocket-size booklet 
answers such questions as ‘‘What do | get?’’ ‘‘What do | do to get it?’ ‘‘Am | 
covered?" and the like. Written in laymen’s language, it’s made to order for 
employees and friends. Table of contents, 32 pages, 25"’ x 4’. Price, 4 for $1. 
Ready Now! 


Order Your Copies Now 


Have your answers ready when your men ask the questions. Just fill in 
and mail the attached postage-free order card for prompt delivery. 


DEPENDABLE—Commerce Clearing House Publications 
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